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STATE OF NEW YORK
SUPREME COURT
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In the Matter of an Arlicle 78 Proceeding
ANTHONY BOTTOM a/k/a
JALIL MUNTAQIM,

DECISION/ORDER/JUDGMENT

Petitioner.
-against-

ANDREW M. CUOMO,
Govemor olthe State of New York,
Respondent.
(Supreme Court, Albany County, Index No. 90541 5-20)
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Michael Kuzma, Esq.
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Buffalo. New York 14206
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Attomey General of the State of New York
Melissa A. Latino, Esq. (Assistant Attomey General, Of Counsel)
Attomey for Respondent
The Capitol
Albany, New Y ork 12224

CONNOLLY.

J.

Petitioner seeks an order compelling respondent to perform

a

duty enjoined upon him by Iaw

and directing that all records requested by petitioner be immediately made available to petitioner.
Respondent opposes the petition

Petitioner asserts that by letter dated March 7. 2020 he made a request addressed to Jillian

Cringle, Esq., respondent's Acting FOIL Counsel and Records Access Office, for the following
records generated from October 10. 201 8 through the present

All emails and/or other communications bet\\,een yourself, your oftice. and Joseph
Popcun, fbmer Assistant Secretary for Public Sal'ety and Policy Advisor for Public
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Safety, and DOCCS Commissioner Anthony J. Annucci and/or Tina Santbrd [sic],

Chairwoman. Board of Parole conceming Mr. Bottom's November 2018 parole
hearing.

All emails and/or other communications

between you and your offlce with DOCCS

Commissioner Anthony J. Annucci and/or Tina M. Sanfbrd [sic], Chairwoman,
Board ofParole. and Superintendent William Keyser, Sullivan Correctional Facility,
conceming the scheduling of Mr. Bottom's November 2018 parole hearing.

Petitioner's letter also noted that such request "specifically includes, but is not limited to, personal
email accounts used to transmit communications conceming Mr. Bottom"
Petitioner asserts that by letter dated March 16,2020, Ms. Cringle ackrowledged receipt

of

petitioner's FOIL request; by letter dated April 13,2020 respondent advised that no responsive
records had been located; and by Ietter dated May 13, 2020, petitioner filed an administrative appea[.

Respondent failed to make a determination on petitioner's appeal and accordingly, petitioner has

trled the instant proceeding. Petitioner argues that respondent has failed to conduct an adequate
search for responsive records and wrongf'ully withheld the requested
asserts that he is entitled to reasonable attomey's fees and other

inlbrmation. Petitioner turther

litigation costs

Petitioner has submitted a copy of the April 13, 2020 letter from Ms. Cringle, in which she
set lorth that, in regard to the first part of petitioner's request, the New York State Executive
Chamber had not located any records responsive to such request; and as to the remainder

of

petitioner's request. such relief *,as denied pursuant to Public Officers Law 89(3) which requires a
request lbr records to be "reasonably described". Ms. Cringle asserted, inter alia,that the "Executive

Chamber employs nearly 200 individuals and does not maintain records in a manner that allows all

records sent and received by all employees on a given day to be readily accessed, segregated, and

reviewed. 'l'he broad scope ofyour request does not sufficiently identily the types ofreoords sought
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to enable the Executive Chamber to conduct a search and locate responsive records" (Pet. Exhibit

c).
In petitioner's counsel's FOIL Appeal, he noted, inter alia, thal lhe assertion that there were

not records falling within the scope of petitioner's request was inconect, enclosing a copy of an
email dated October 17,2018 from Tina Stanford, Esq. that had been copied to Mr. Joseph Popcun,
who formerly served as Govemor Cuomo's Assistant Secretary for Public Safety and Policy Advisor

for Public Safety. Further, he requested a privilege log to the extent that certain material requested
was withheld or that a certification pusuant to Executive Law $89(3)(a) be provided to the extent
respondent maintained that

it did not possess responsive records.

In opposition to the Petition, respondent has submitted, inter alio, the aftldavit of Ms.
Cringle who avers that she is f'amiliar with petitioner's FOIL request. As to petitioner's request for
any emails or communications between Mr. Popcun, Anthony Annucci, and/or Tina Stanford, Ms.

Cringle avers that her office could not locate any records after conducting a diligent search. She
avers that

Mr. Popcun worked in the Executive Chamber from November 2016 until he left this

position in May of 2019. She avers that in such role, Mr. Popcun would have handled matters
involving the New York State Department of Conections and Community Supervision ("DOCCS")
and may have been copied on correspondence from DOCCS' officials regarding parole hearings. She
avers that the Executive Chamber does not maintain records in a manner that allows all records sent

and received by all employees to be readily searched. She avers that an Executive Chamber
employee's e-mails or such other communications are subject to the Executive Chamber's retention
and disposition

policies. She further avers that unless an Executive Chamber's employee's e-mails

are preserved pursuant to a litigation hold, they are immediately disposed
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departure from Chamber and accordingly, with respect to Mr. Popcun, at the time of his departure,
"he was not on any litigation holds" and his e-mails were disposed of following his depa(ure in May

of20l9.

She averred that in conducting a search for records responsive to

she contacted the Executive Chamber's ChiefTechnology

e-mails had,

in fact,

petitioner's FOIL request,

Officer who advised that Mr. Popcun's

been expunged and his e-mail account was no longer

in existence and

accordingly, his e-mails were not otherwise retained or available. As Mr. Popcun was the only
custodian ofrecord in the Executive Chamber named in petitioner's request, Ms. Cringle avers that
she ooncluded respondent did not possess any records responsive to Petitioner's request.

Ms. Cringle additionally notes that Petitioner's request specifically asked for "[a]ll emails
andior other communications between yourself, your office, and Joseph Popcun. former Assistant
Secretary for Public Safety and policy Advisor

for Public Safety, and DOCCS Commissioner

Anthony J. Annucci and/or Tina M. Sanford [sic], Chairwoman, Board of Parole, conceming Mr.
Bottom's November 2018 parole hearing", she searched through her own records, and she does not
have any such e-mails or communications in her possession.

Ms. Cringle also argues that to the extent petitioner argues that a furlher search of records
should have been conducted despite the disposition of Mr. Popcun's e-mail account, petitioner's
request was not sufficiently detailed to enable her office to otherwise identify and locate responsive

records with reasonable

effort.

She notes the Executive Chamber employs approximately 200

individuals and "[m]y office would have had to search department wide paper files and emails of all
employees using various search terms and iterations and then review each and every email and
communication to determine whether the email or other document was a communication between

Mr. Popcun and the named DOCCS officials relating to the 2018 parole hearing of the Petitioner.

4-
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This process would create uncertainty and subjectiviry". To the extent Petitioner has produced an

e-mail from Tina Stanford to Joseph Popcun dated October 17, 2018 with "Re: Bottom" in the
subject line, she asserts that such email fails to prove the Executive Chamber maintains this or any

other similar or related e-mail or correspondence involving Mr. Popcun, Ms. Stanford, and/or
Anthony Annucci regarding Petitioner's 2018 parole hearing.

Ms. Cringle asserts that upon review of such email it appears to have been sent from a
DOCCS employee (not an employee of the Executive Chamber) and consists of communications
between additional DOCCS employees that was then forw'arded to Mr. Popcun. She asserts that as

this is merely an e-mail that Mr. Popcun was copied on, there would be no reason for this e-mail to
be retained in the normal course of business and, as he is the only person within the Executive
Chambercopied on such e-mail, there is no other identifiable custodian ofsuch e-mail. Accordingly,
as his e-mails were expunged, she asserts that the Executive Chamber has no records responsive to

the first part ofpetitioner's request.

As to the second part ofpetitioner's FOIL request regarding communications between the
Executive Chamber and certain DOCCS officials, Ms. Cringle argues that such request was overly
broad as, again she notes that "[t]he Executive Chamber employs nearly 200 individuals and does

not maintain records in a manner that allows all records sent and/or received by all of these
employees on a given day to be readily accessed, segregated, and

reviewed. Request for e-mail

communications must include, at a minimum, the names or roles of custodians to be searched; the

specific subject matter and/or search terms; and a reasonable and specific time period. Lack of
specific description creates uncertainty and subjectiviry in interpretation." (AfL, fl38). She asserts
petitioner failed to name a specific Executive Chamber custodian(s) to be searched and accordingly
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to conduct a search for responsive records. She also avers, however, that to the

extent the FOIL request is interpreted as requesting e-mails between her and said DOCCS officials,
she does not possess any such records.
In reply, petitioner assefis, inter a/ia, that upon information and belief, in 2018 he was visited
by the Superintendent

ofthe Sullivan Correctional Facility

at the request

ofthe Govemor and asked

to delay the scheduling of his parole hearing until after the November 6, 2018 Gubernatorial
Election. He notes that he was granted parole in September of2020 and released from prison on
October 7, 2020. He argues that the FOIL request submitted to respondent was drafted with the aim
of securing records maintained by Govemor Cuomo conceming petitioner. Petitioner notes that his

March 7, 2020 FOIL request specifically sought access to Govemor Cuomo's personal email
accounts. Petitioner asserts, via the reply affidavit ofhis counsel, that "It]his was done as it has been
reported that Govemor Cuomo does not maintain an official email account." (Reply Aff., lfl9).

Petitioner's counsel argues that private e-mail accounts maintained by government officials for
agency-related public business are subject to

FOIL. He also asserts that to support a denial

because

records are not reasonably described, the agency must establish that the descriptions are insufficient

for purposes of locating and identifl,ing the documents sought. Petitioner's counsel asserts that the

FOIL Counsel and Records Access Officer had an obligation to search records maintained by
Govemor Cuomo but failed to do so.
Respondent thereafter requested permission to

file a sur-reply, which though opposed by

petitioner, was granted by the Court. Respondent, via a further affidavit of Ms. Cringle, asserts that
petitioner claims that his FOIL request was seeking e-mails sent or received by Govemor Andrew

M. Cuomo relating to petitioner's 2018 parole hearing, including the Govemor's personal e-mails.

6-
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Mr. Popcun was the only custodian of records in the Executive Chamber

specifically named in petitioner's FOIL request and all of his emails possessed by the Executive
Chamber were disposed of per the Chamber's document retention and disposition policy, she
properly concluded that petitionerwas seeking emails or communications specifically involving Mr.
Popcun, not the Governor. Furlher, she asserts that petitioner offers no evidence to demonstrate that

Mr. Popcun or any other Executive Chamber employee used a personal e-mail account or device to
conduct business in relation to petitioner's 2018 parole hearing. As to the second portion of
petitioner's FOIL request seeking e-mails conceming the scheduling ofpetitioner's November 201

8

parole hearing, respondent again asserts that petitioner has failed to specifically identily any
individual, including the Governor, as a custodian ofthe record.
Respondent argues that petitioner has not asserted that he was seeking the Governor's
personal emails and that such FOIL request was addressed to Jillian Cringle, not the Govemor.
Petitioner's counsel, in response to such sur-reply, noted that the at the time petitioner submitted his

FOIL request he had no idea that the Executive Chamber employed nearly 200 individuals but that
counsel originally addressed the FOIL request to the Governor but amended it as a Google search
revealed that FOIL requests to the Executive Chamber needed to be addressed by Ms. Cringle, who
at the time was the Acting FOIL Counsel and Records Access

Officer. Petitioner notes that

the

FOIL request states that petitioner sought "all emails and/or other communications between yourself,

your office ..." or "you and your office" and that was meant to refer to the Covernor. Further,
petitioner asserts that the request specifically encompassed personal email accounts used to transmit
communications concerning petitioner. Petitioner additionally asserts that the records sought from
the Govemor are reasonably described and encompass a specific time frame and "never did and does

-1
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not expect Respondent to search the emails and/or other communications ofevery one ofthe nearly

200 Executive Chamber employees (Reply Alf'., Jan. 4, 2021,

fll0)

Pursuant to FOIL, "government records are presumptively available for public inspection
unless a statutory exemption applies" (Matter o/ Schenectady County Socy..for the Prevention

Cruelry to Animals, Inc. v. Mills,14 AD3d 1417,
see Motter

l4l8

of

[3d Dept. 2010], a/j'il 18 NY3d 42 [2011];

of Gouldv. Nev' YorkCity Police Dept.,89NY2d,267,274-275119961; Matter ol Miller

v. New York State Dept. of Tranip., 58 AD3d 981, 982 [3d Dept. 2009], lv denied l2 NY3d 712
[2009]). "When faced with

a

FOIL request, an agency must either disclose the record sought, deny

the request and claim a specific exemption to disclosure, or oertify that it does not possess the
requested document and that

it could not be located after

a

diligent search" (Matter

oJ Beechwood

Restorative Care Ctr. v. Signor,5 NY3d 435, 440-441 120051; see Public Officers Law g 87[2];

g

89[3); Matter of Rattley v. New YorkCity PoLice Dept ,96 NY2d 873, 875 [2001]). "Exemptions
are narrowly construed, with the agency that seeks to prevent disclosure bearing the burden

of

demonstrating that the requested material falls squarely within an exemption by articulating a
particularized and specificjustitication for denying access" (Matter ofSchenectady County Socy ./br
the Prevention

ofCruelty to Animals, Inc. v. Mills, supra at 1418).

Based upon the record, the petition must be denied. Petitioner's FOIL request indicates that

he was seeking, for the first part, all emails and/or other communications between "yourself, your

office, and Joseph Popcun, ... and DOCCS Commissioner Anthony J. Annucci and/or Tina M.
Sanford [sic], Chairwoman, Board of Parole, conceming [petitioner's] November 2018 parole

hearing". While petitioner via his reply and sur-reply indicates that an error in drafting was made
as he intended

to seek access to, among other things, Governor Cuomo's personal email accounts,

-8
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as acknowledged by petitioner's counsel, the FOIL request was addressed to Ms. Cringle and
requested "emails and/or communications between yourself, your oftice, and Joseph Popcun, ....".
Such request did not provide that it was requesting emails (from personal or public accounts) and/or
other communications ofthe Governor. As to Mr. Popcun, respondent has represented that his emails

were expunged when he left the Executive Chamber and accordingly, it no longer possess such

emails. Ms. Cringle has averred that she is not in possession ofany documents responsive to such
request. Fudher, while petitioner may be entitled to emails and/or communications between the
Govemor's office and others regarding conceming petitioner's November 2018 parole hearing, he
has withdrawn that portion

of his FOIL request noting that "[p]etitioner never did and does not

expect Respondent to search the emails and/or other communications ofevery one ofthe nearly 200

Executive Chamber employees" (Reply Aff., January 4, 2021, tT10). As set forth above, petitioner
has asserted that he is seeking emails and/or other communication specifically of the Governor,

including from personal email accounts, however such FOIL request did not indicate that petitioner
was seeking such documentation. The FOIL request was addressed to Ms. Cringle and to the extent

petitioner requested emails and/or other communications between "yourself'or "you", the letter
request indicated that Ms. Cringle was the named recipient, not the Govemor himself.

Similarly,

as to the second

portion ofthe FOIL request, petitioner sought "Ia]ll emails and/or

other communications between you and your office with DOCCS Commissioner Anthony J. Annucci

and/or Tina M. Sanford [sic] Chairwoman, Board of Parole, and Superintendent William Keyser,

Sullivan Correctional Facility, conceming the scheduling of Mr. Bottom's November 2018 parole
hearing". Again. Ms. Cringle has averred that she possesses no resporlsive documents. To the extent
petitioner now argues that such request was intended to seek release ofthe Govemor's emails and/or

9-
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other communications, including from personal email accounts, the request itselfcannot be read to
request that to the extent it requests emails and/or other communications between "you" where Ms.

Cringle was the directed recipient. Finally, to the extent petitioner requested emails and/or other
communications between "your office" and other named parties, as petitioner has withdrawn such
request it need not be addressed herein as petitioner has now stated that he never did and does not
expect Respondent to search the emails and/or other communications ofevery one ofthe nearly 200

Executive Chamber employees. To the extent he requested the emails and/or other communications
between specified individuals and "your office", whether intended for the Govemor or Ms. Cringle,
such office would include whatever staff comprised the Executive Chamber.

It is noted however, that to the extent the respondent argues that petitioner's FOIL request
is overly broad and not reasonably described, the Court does not agree as it is clear that petitioner
is seeking emails and/or other communications including Executive Chamber employees concerning

petitioner's November 2018 parole hearing and the scheduling of such hearing solely between the
period of October 18, 2018 to the present. On the papers presented, the Courl does not find such
request to not be reasonably described. "The requirement of Public Officers Law $89(3)(a) that
requested documents be reasonably described serves to enable an agency to locate and identifu the

records in question. The statute places the initial burden on the person or entity making a FOIL
request to provide a reasonable description of the records sought for this purpose. In turn, when an

agency denies a FOIL request on this ground, the agency bears the burden to establish that the

descriptions were insufficient for purposes of locating and identifying the documents sought"

(Matter of Reclaim the Records v New York State Dept. Of Health, 185 AD3d 1268 [3d Dept
2020][intemal citations and quotations omitted]). Based uponthe record, the petitioner has provided
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of the type and records sought

(s

ee

Konigsberg v Coughlin,6S NY2d 245

and respondent has failed to meet its burden of demonstrating that the descriptions were

insufficient for purposes oflocating and identiffing the documents sought. To the extent respondent
argues that the request was overbroad,
apply to FOIL req uesls (see Matter

oJ

it

is noted that the discovery standards of the CPLR do not

Reclaim, supra at 1274). Respondent has further legally failed

to demonstrate that where a petitioner does not provide the names of specific employees who may
possess the requested records, the request is not

sufficiently described. Accordingly, while the Court

for other reasons determines the that petition must be denied it is not on such grounds stated by
respondent.
As to the request for documentation from personal email accounts, to the extent such request

remains and was not withdrawn as set forth above, petitioner has failed to establish a reasonable

likelihood that such Executive Chamber employee accounts contain any records responsive to the
petitioner FOIL request nor was their a sufficient showing that such employees utilize private
accounts or devices to carry out their official duties which would warrant ordering such a search (see

Matter of Energt & Envtl. Legal Inst. v Attorney Gen. of the State of NY, 162 AD3d 458

2018]). As to the private email of Mr. Popcun,

as he is no longer an employee,

[

" Dept

petitioner has lailed

to demonstrate why he has not named such person as a party to the action to the extent he is seeking
access to his private email account. Further, as stated above, as to the Govemor. petitioner's FOIL

request has not requested access to Governor Cuomo's personal email account,

if any, and such

request cannot be modified in his reply papers (see Matter of Reclaim the Records, supro al 1274).

While the Court is herein denying the petition based upon the specific request of the
petitioner which has been addressed sufficiently by the respondent, petitioner remains free to file
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further FOIL requests consistent with the within Decision. Finally, as the Court is denying the
petition, petitioner has not established entitlement to attorney's fees.
Otherwise, the Court has reviewed the parlies' remaining a.rguments and finds them either
unpersuasive or unnecessary to consider given the Courl's determination
Based upon the foregoing,

it

is

ORDERED and ADJUDGED that the relief requested in the petition is denied and the
petition is dismissed
This constitutes the Decision and Order ofthe Courl which is being electronically filed by
the Court via NYSCEF for entry by the Albany County Clerk. Upon such entry, counsel lbr
Respondent shall promptly serve notice of entry on all other parties to this action (.ree Uniform Rules

for Trial Courts 22 NYCRR $ 202.5-b

thltll,

t2l).

SO ORDERED AND ADJUDGED

ENTER.
Dated: Albany, N
February

,iq' rk
L)

2021

Gerald W. Connolly
Acting Snpreme Court Ju

Papers Considered:

l. NYSCEF Documents 1-6; l1-17; l9-28.
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