
UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

CIV-84-481EMICHAEL KUZMA,

Plaintiff,

-vs-
FEDERAL BUREAU OF INVESTIGATION,
PHILIP D. SMITH, Special Agent in
Charge, Federal Bureau of Investigation,
and UNITED STATES DEPARTMENT OF JUSTICE,

MEMORANDUM

and

Defendants ORDER

In this action brought under the Freedom of Information

Act (the "FOIA"), 5 U.S.C. §552, seeking disclosure of all

records pertaining to plaintiff and his business and which

are in the file systems maintained by defendants, plaintiff

pro se has moved and defendants have cross-moved for summary

Upon the hearing of said motions before this

counsel

judgment.

15, 1984,Court October defendants had been

directed to submit the documents in question to the Court

for in camera inspection and such submittedwere

October 24th.
On April 27, 1984, the date upon which this suit had

been instituted, plaintiff had requested that defendants

prepare a detailed index of every agency record or portion

thereof responsive to his FOIA request, which they would

assert to be exempt from disclosure, accompanied by a

detailed justification with respect to the particular FOIA

exemption or exemptions claimed as to each document or

portion of document. Defendants had indicated June 5th that
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they had no objection to plaintiff's request for the sought

inventory or "Vaughn index" - 484 F.2dsee Vaughn v. Rosen,

820 (D.C.Cir. 1973), cert, denied, 415 U.S. 977 (1974)

and on August 16th such was filed with this Court.

The index is in the form of a declaration by Federal

Bureau of Investigation ("FBI") Special Agent Michael V.

Kogut dated August 13, *1984 and contains an explanation of

the FBI's records system and svirveillance indices,

declaration also indicates the methods utilized to search

Such

for documents responsive to plaintiff's FOIA request and

that seven documents, consisting of a total of sixteen

pages, had been located by defendants. Although copies of

all have been released to plaintiff,sixteen pages

information had been redacted from fourteen of such pages on

the basis of the FOIA exemptions for matters related solely

to the internal personnel rules and practices of an agency

(5 U.S.C. §552(b)(2))1 and for investigatory records

compiled for law enforcement purposes, the disclosure of

which would constitute an unwarranted invasion of personal

(5 U.S.C. §552(b)(7)(C)) or would reveal theprivacy

identity of or the information received from a confidential

source (5 U.S.C. §552(b)(7)(D)).

1 The exemption contained in section 552(b)(2) had been asserted
Inasmuch asby defendants solely to withhold source symbol numbers,

plaintiff has indicated that he has no interest in these numbers the
propriety vel non of defendants' assertion of this exemption need not be
addressed.
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Kogut's declaration explains the FBI's need to shield

from disclosure the identities of its agents and the nature

of their assignments as well as the agency's responsibility

to protect the privacy rights of third parties who are

mentioned or discussed in FBI files as subjects or as

acquaintances of persons under investigation.

Kogut has detailed the "importance of the agency's deletion

of information regarding the identities of its confidential

sources and the information furnished by such persons.

In reviewing de novo the withheld portions of the FBI

records in this action I have taken notice of and considered

In addition

the well-established principles that the general philosophy

behind the FOIA is that of full agency disclosure -- see GTE

Sylvania, Inc, v. Consumers Union, 445 U.S. 375, 383 (1980)

that the statutory exemntions are to be narrowly

construed see Kuehnert v. FBI, 620 F.2d 662, 665 (8th

Cir. 1980) -- and that the burden is upon the government to

sustain any claimed exemption. 5 U.S.C. 5552(a)(4)(B);
Kuehnert v. FBI, supra, at 665.

Having examined each document's deleted segments in

light of the specific exemption claimed as to the

satisfied thatinformation contained therein, I am

defendants have properly withheld all of the sought

questionmaterial. The documents clearIvm are

investigatory records compiled for law enforcement purposes

and may be

withheld provided that the other conditions contained in

Kuehnert v. FBI, supra, at 666e.£.see,
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subparagraphs 552(b)(7)(C) and 552(b)(7)(D) are satisfied.
Although plaintiff has asserted that the documents in issue

had been generated as a result of an illegal and

unauthorized investigation of him and that therefore the

FOIA exemptions in question may not be properly asserted by

defendants, such assertions have not been adequately proven.

Moreover, in camera examination of these documents has

confirmed the veracity of defendants' contention that all of

the information had been compiled in connection with a

legitimate investigation for the purposes of the enforcement

of the law.

Subdivision (C) of the exemption contained in 5 U.S.C.

§552(b)(7) authorizes the withholding of documents to the

extent that their production would constitute an unwarranted

invasion of privacy. "It has frequently been held that the

proper analysis under the (b)(7)(C) exemption is to balance

the public interest in the disclosure of such information

against the privacy invasion involved." Katz v. Department

of Justice, 498 F.Supp. 177, 181 (S.D.N.Y. 1979); see also

Bell, 661 F.2d 623, 629 (7th Cir. 1981),Miller v. cert.
456 U.S. 960 (1982); Baez v. United States Dept, ofdenied,

647 F.2d 1328, 1338 (D.C.Cir. 1980).Justice,

Defendants have withheld information from each of the

seven documents in issue based upon the (b)(7)(C) exemption

in order to protect the identities and privac}' interests of

certain FBI agents, other federal employees, non-federal law

enforcement officers and other individuals who are the
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subject of or are associated in some manner with the subject

investigation.of an FBI Having reviewed the Kogut

declaration in conjunction with each document and redacted

segment, I find that defendants have properly withheld

information from each document based upon this exemption.

Plaintiff has argued that public officials are not

entitled to the same degree of privacy as purely private

citizens, yet I am convinced that government workers do not

forfeit their personal privacy interests under the FOIA

merely because they are public employees. Accord, Fund for

Constitutional Government v. National Archives, 656 F.2d

856, 864 (D.C.Cir. 1981); Baez v. United States Dept, of

Justice, supra, at 1339; Kuenhert v. FBI. supra, at 667;

522 F.Supp. 425, 438 (S.D.N.Y. 1981).LaRouche v. Kelley

These persons' privacy interests are substantial and absent

a countervailing showing of substantial public interest in

disclosure, such are entitled to the protection of the

(b)(7)(C) exemption. See Miller v. Bell, supra, at 630.

The Kogut declaration explains the need for shielding

the identities of FBI agents involved in active

investigations and otherwise and this Court is satisfied

that the public interest in disclosure of these names is far

outweighed by the important privacy interests and

investigative effectiveness that xrould be jeopardized bv the

release of agents' identities.

Similarly, the identities of individuals who are

mentioned in certain sought documents as the subjects of
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investigations or for other reasons may be withheld from

public disclosure under exemption (b)(7)(C). In Fund for

Constitutional Government v. National Archives, supra, at

863, it was explained that information in an investigatory

file indicating that an individual has been investigated or

even mentioned in connection with an investigation may,

without more, become the subject of rumor and innuendo. See

also Baez v. United States Dept, of Justice supra, at 1338.

The public interest in disclosure of the identities of these

people cannot compare with the unwarranted invasion of

personal privacy that might well result from disclosure of

this information to plaintiff. Release of documentation

mentioning non-parties would represent a severe intrusion

unjustified by any interests militating in favor of

at 438.disclosure. See LaRouche v. Kelley, supra,

Defendants additionally have sought to withhold the

identity of one of its agents as vzell as the identities of

three employees of other federal agencies under the

(b)(7)(C) exemption,

known to plaintiff and are mentioned in his papers submitted

regarding the instant motions, the maintenance of secrecy

rationale properly utilized by defendants as to other

agents' identities would appear to be less persuasive as to

these four individuals.

Inasmuch as these individuals are

However, the Kogut declaration

states that the (b)(7)(C) exemption had been asserted to

protect the names of federal employees who in their official

capacities had provided information concerning FBI
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investigations and plaintiff has failed to indicate or to

establish how the public interest would be served by

disclosure of these names. Thus, the balancing of the

interests required under (b)(7)(C) tips against disclosure

Cf. New England Apple Council v. Donovan,of these names.

725 F.2d 139 (1st Cir. 1984).

(b)(7)(D),Exemption confidentialpertaining

sources, has been asserted by defendants as to portions of

to

three documents. In one of these documents a local law

enforcement agency is mentioned and such agency may properly

be considered a confidential source under (b)(7)(D). See

Keeney v. Federal Bureau of Investigation, 630 F.2d 114, 119

(2d Cir. 1980). The Kogut declaration indicates that all of

the sources in these documents had been promised that their

dealings with the FBI would be kept confidential and in

addition, assurances of confidentiality can be reasonably

inferred with respect to each of these sources of

investigative information. Cf. Biberman v. Federal Bureau

of Investigation, 528 F.Supp. 1140, 1143 (S.D.N.Y. 1982).

Accordingly, defendants' withholding of these names and of

the information furnished by them in confidence which could

reveal their identities was proper under exemption

(b)(7)(D). "Unlike the Section 7(C) privacy exemption, the

Section 7(D) exemption does not require any balancing. If

the information would reveal the identity of a confidential

source, or confidential information given only by a

confidential source, the information may be withheld without
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any consideration of the public interest."

States Department of Justice, 654 F.2d 917, 923 (3d Cir.

Lame v. United

1981); Sands v. Murphy, 633 F.2d 968, 971 (1st Cir. 1980);

Lesar v. United States Dept, of Justice, 636 F.2d 472, 492

(D.C.Cir. 1980). Even were this Court to agree that a

balancing approach was required under (b)(7)(D), as held in

Nix v. United States, 572 F.2d 998, 1002 (4th Cir. 1978),

the minimal public interest in the disclosure of the names

of these sources would be found to be heavily outweighed by

the substantial and important public policy interest of

encouraging the free flow of information to federal

investigations that is furthered by withholding of the
2identities.sources

For these reasons it is hereby ORDERED that plaintiff's

motion for summary judgment is denied and defendants
3for summary judgment is granted.

motion

Buffalo, N. Y.

November 2-^ , 1985

Dated:

CI . h

.S.D.J.

2 The fact that plaintiff may have discovered the names of
certain sources does not alter the exemptability of their identities
under (b)(7)(D). See Radowich v. U.S. Attv.,
F.2d 957 (4th Cir. 1981).

Dist. of Marvland, 658

3 In view of the disposition of the action it is not necessary
to address the propriety of plaintiff's having named Phillip D. Smith as
a party defendant.




