UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

- -

MICHAEL KUZMA ,

CIV 81 859

Plaintiff ,
MEMORANDUM

-

vs-

and

UNITED STATES POSTAL SERVICE
and KENNETH H. FLETCHER ,
Chief Postal Inspector ,

ORDER

Defendants.

In February 1981, pursuant to 5 U.S.C. § 552(a), plaintiff requested defendants to release to him certain information

-

and documents gathered and created in the course of an investi

gation of himself and a business, " Buffalo Mail Drop" , owned
and run by him.

Defendants furnished plaintiff with approx-

imately forty pages of documents in May 1981, but claimed
exemption for four pages under 5 U.S.C. § 552(b).

Plaintiff

appealed this claimed exemption administratively and was

finally denied access to the four disputed pages.

Plaintiff

commenced this action to compel disclosure.

This court has jurisdiction over this proceeding by

virtue of 5 U.S.C. § 552(a)(4)(B), which provides in part

-

that , in a suit to enjoin an agency from improperly with

holding agency records ,

"the court shall determine the matter de novo
and may examine the contents of such agency
records in camera to determine whether such
records or any part thereof shall be withheld
under any of the exemptions set forth in subsection (b) of this section , and the burden
is on the agency to sustain its action."
(Emphasis added.)
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-

Defendants assert in their Amended Answer the affirm
1
ative defense that the documents withheld from plaintiff

are exempt from disclosure under 5 U.S.C. § 552(b)(7)(A) and
(D), which provides exemption from disclosure for

"investigatory records compiled for law
enforcement purposes , but only to the
extent that the production of such records
would (A) interfere with enforcement pro
ceedings, *** [or] (D) disclose the identity
of a confidential source and , in the case
of a record compiled by a criminal law
enforcement authority in the course of
a criminal investigation , or by an agency
conducting a lawful national security
intelligence investigation, confidential

-

-

information furnished only by the confi
dential source ***

Defendants' reliance on exemption (D) is stated as "that ***

disclosure would reveal the identity of a confidential
source and confidential information provided by that source."
Plaintiff has moved for judgment on the pleadings or

for summary judgment.

The parties have agreed to submit

the disputed four pages for my in camera inspection as

provided for in 5 U.S.C. § 552(a)(4)(B). The defendants
assert that they will abide by my decision whether these

documents should be turned over to plaintiff , but asks
that , if their disclosure is ordered a certain name appear

ing twice in the four pages , be ordered deleted.

1

Inasmuch as plaintiff is unable to point to any
significant prejudice to his position in this lawsuit
from its allowance, defendants' motion for leave to
amend their answer so as to add the affirmative defense
is hereby ORDERED granted .

-
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It is apparent that defendants have not established

the presence of any exemption under 5 U.S.C. § 552(b)(7)(A)
or (D).

Inasmuch as the burden rests on the defendants to

justify withholding of properly requested records , plaintiff 's

motion for summary judgment must be granted.

Defendants have not proven , or even attempted to prove ,

-

that the documents requested were "compiled for law enforce

ment purposes ," the prerequisite for application of any of
the (b)(7) exemptions.

A reading of the four pages suggests

that they were produced by defendant United States Postal
Service as a record of its cooperation with inquiries from

the Federal Bureau of Investigation (" the FBI") concerning

-

the mail receiving activities of plaintiff.

Nothing about

these pages suggests that they were themselves "compiled for
law enforcement purposes."

Although it may be that records

of the same transactions kept by the FBI might easily be

proven to have been "compiled for law enforcement purposes ,"

certainly in the absence of any proof it cannot be presumed
that this defendant's records of these transactions have

"law enforcement purposes."

See , e.g., Founding Church of

Scientology , Etc , v. Miller , 490 F.Supp. 144 , 147 (D.D.C.
1980); Lamont v. Department of Justice , 475 F.Supp. 761 , 773

(S.D.N.Y. 1979).

In view of defendants

failure to essay

even a threshold showing that these pages were compiled for
law enforcement purposes , it is not necessary to address
plaintiff's contention that the documents were compiled for
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political purposes unrelated to law enforcement.

Even if defendants had satisfactorily proven that the
four pages were compiled for law enforcement purposes, their
exemption would still depend upon further showings that the

tests of parts (a) or (D) of paragraph (b)(7) are satisfied

here.

No such showings have been made.

Defendants have not

shown or even attempted to show that the requested disclosure
would "interfere with enforcement proceedings ," the part (A)

exemption under paragraph (b)(7).

Nor have defendants shown

or attempted to show that the four pages at issue were "compiled
by a law enforcement authority " or " by an agency conducting a
lawful national security intelligence investigation ," the

tests under part (D) of paragraph (b)(7) for an exemption

from disclosure of confidential information furnished only
by the confidential source whose identity is protected from

disclosure by this part.

Finally , it is necessary to deny defendants' request
for deletion of the name of a certain individual twice

mentioned in the four pages.

Not only have defendants

failed to show the application of paragraph (b)(7) as a
whole to these four pages as "records compiled for law

enforcement purposes ," but they have failed to prove that

the individual named is in fact "a confidential source"
within the meaning of 5 U.S.C. § 552(b)(7)(D).

See , Miller

v. Webster , 483 F.Supp. 883 , 889 (N.D.I11. 1980).

In accordance with the foregoing , plaintiff 's motion
for summary judgment is hereby ORDERED granted , and it is
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further ORDERED that defendant shall make the records

involved here available to plaintiff for inspection and
copying pursuant to 5 U.S.C. § 552 (a ) within ten business
days of the entry of this order.

Dated:

Buffalo , N. Y.

7 1982

^

November /5

U.S.D.J.

