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DECISION AND ORDER

CHARLES N. ZAMBITO, J.

Petitioner brings this action pursuant to CPLR Article 78 for an Order

compelling Respondent to produce certain records pursuant to Article 6 of the

Public Officers Law, the Freedom of lnformation Law (FOIL).

Petitioner's FOIL request was made by letter dated July 29,2019.

Thereafter, on March 17,2020 Petitioner sought an administrative appeal of

Respondent's failure to fully comply with the Petitioneis request. There being no

response to Petitioners administrative appeal, the instant proceeding was

commenced on July 20,2020.
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The matter finally came on to be heard by this Court on January 8,2021,

after which the following issues remain'; 1). Respondent's compliance with

Petitioner's request for "all WROTB paid mobile phone and mobile data device

records and bills for mobile phones and data devices assigned to or utilized by

Henry F. Wojtaszek, Esq...from 2012 until the present."; 2) "All emails pertinent

to FOIL request received by WROTB lrom 2017 until the present"; 3). Petitioner's

request for an award of ". . . reasonable attorneys fees and other litigation costs

reasonably incurred in this action."

Petitioner objects to Respondent's response to Petitioner's request for cell

phone records to the extent that Respondent has redacted the last four digits of

the cell phone numbers contained in said records. Respondent has withheld

such information on the grounds that inclusion thereof would constitute an

warranted invasion of personal privacy as to the third-party callers. ln this regard

the record indicates that the cell phone in question was authorized for both

agency and personal use. The records contain no indication as to the identity of

the caller or the substance of or reason for the call.

Under such circumstances there is a presumption that such calls were

made for agency purposes and/or relevant to the performance of the official

duties of the public officer/employee and that disclosure thereof pursuant to FOIL

is required. Here characterization of the calls as "personal" is insufficient to

exempt them from disclosure and it is the Respondent Agency's burden to

establish that the call was not made in the course of agency business or the
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basis upon which disclosure thereof would result in an unwarranted invasion of

personal privacy (example the telephone number of the employee's wife, as

acknowledged by PetitioneQ.

Respondent is therefore directed to disclose the last four digits of the

telephone number in question unless it can demonstrate to the Court that such

telephone calls were not made in the course of or for the purpose of agency

business or the specific reason(s) that disclosure would constitute an

unwarranted invasion of personal privacy. In that regard the record sought to be

withheld and the basis therefore should be submitted to the Court for in camera

revtew.

As to the emails sought by Petitioner, Respondent objects to such request

on the grounds that such records "... are intra-agency materials which are not (i)

statistical or factual tabulations or data, (ii) instructions to staff that affect the

public; (iii) final agency policy or determinations; (iv) External audits."

Respondent alleges that the emails "... contain discussions amongst agency

personnel regarding the requests that are not statistical or factual tabulations,

nor instructions to staff that affect the public nor final agency policy

determinations." (affidavit o'f Zachary R. Elliot)

The Court finds that while the emails may be exempt from disclosure, in

this regard it cannot determine whether the documents in fact fall wholly within

the scope of FOIL's exemption for inter-agency materials as claimed by

Respondents. To the extent the emails contain other material subject to

production they should be redacted and made available to Petitioner. Wherefore
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the Court directs Respondent to submit said records to the Court for an in

camera review (Xerox v. Town of Webster, 65 NY 2d 137).

Petitioner's request for attorneys fees is based upon Respondents

"inordinate delay in processing Petitioner's FOIL request; and in particular

Petitioner's administrative appeal. The record indicates that the Respondent

timely addressed Petitioner's request until March 17 , 2020, when Petitioner filed

his administrative appeal. The court agrees with Respondent however, that

pursuant to Executive Orders No. 202.3 and 202.8, Respondent's time to

respond was tolled until November 3,2020. Moreover, Respondent's facility was

closed until September 9,2020 (subsequent to the filing of the Petition hearrn on

July 6, 2020). Wherefore, the Court does not find the delay in responding to

Petitioner's request inordinate or unreasonable and declines to award attorneys

fees herein.

The foregoing constitutes the Decision and Order of OU

Dated: March J/ ,2021
Batavla, New Yol'k tTo

Acti S e urt Justice

l. Upon oral argument it appeared that the requests for a complete list ofall individuals in attendance at

sporting events, etc., mileage Iogs and insurance disbursements and benefits, have been resolved.
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