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STATE OF NEW YORK
BUFFALO CITY COURT : COUNTY OF ERIE
Hon. Thomas P. Franczvk - Presiding
The People of the State of New York ,

Plaintiff ,

Decision and Order
Docket No. 2000ER 010746
vs.

Richard Kern
Defendant.

Appearances:
G . Michael Drmacich, Esq.
Assistant District Attorney -for the People
Michael Kuzma , Esq.
for the Defendant

The defendant has moved to dismiss the information in this case which

charges him with Criminal Trespass 3rd degree ( PL § 140.10 A), Harassment
2nd Degree (PL § 240.26 -1) and three counts of Disorderly Conduct ( PL §

240.20 -(2), ( 3 ) , ( 5 )). The defendant contends that the information is legally

insufficient to support the charges.
The Trespass count alleges that on June 1 , 2000 at 12:40 pm the

defendant "did knowingly enter or remain unlawfully in a building which is
fenced or otherwise enclosed in a manner designed to exclude intruders ; to
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wit : Adam's Mark Hotel, 120 Church Street, in that the defendant did trespass

a
at the hotel without any legitimate reason for being there. Defendant is not

registered guest at the hotel. Defendant was asked repeatedly to leave
the...hotel and did refuse to do so. Defendant did become loud and abusive to

conference coordinators." The complainant on this charge is one Mildred

.

Castro

The Harassment count alleges that the "( d) efendant, with intent to
harass, annoy, alarm Mildred Castro, did threaten to subject her to physical
contact, in that the defendant while at a Hispanic conference of upsstate ( sic )
New York at the Adam’s Mark Hotel, did act in a threatening manner, holding

his arm in a forceful manner with his fist closed, yelling at coordinatores (sic)
and insisting on forcing his way through the crowd. Mildred Castro is the

complainant on this charge as well.
Officer S. Nichols is the complainant on the disorderly conduct charges
which allege that “the defendant, while at 120 Church Street, Adam's Mark

Hotel, did intentionally cause a risk of public inconvenience, annoyance and
alarm by using abusive language and making unreasonable noise while at
120 Church Street, Adam's Mark Hotel, a public place, in that the

defendant...did yell and scream obscenities and use abusive language. The
defendant did block pedestrian traffic at said location. The defendant did
make unreasonable noise causing annoyance and alarm to patrons of the

hotel."
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The defendant contends that the charges are insufficient on their face
because they lack non-hearsay allegations to support every element of the
charges ( CPL § 170.35 ( 1)( a )), and fail to set forth the facts of an evidentiary
character to support them. (CPL § 100.40). Specifically, with respect to the

Trespass charge, the defendant alleges that the defendant had a right to enter

or remain in the hotel, a public place, and there is no allegation that he defied
a lawful order to leave or stay out of the premises which was personally
communicated to him by the owner or other authorized person. (See People v.

Leonard 62 NY2D 404 ( 1984)). The defendant argues that Mildred Castro
lacked the authority to give such an order on behalf of the Adam's Mark.
The defendant asserts that the Harassment charge is deficient because
it fails to allege that he "held his arm in a forceful manner with his fist closed

in an attempt to threaten or subject (the) complainant (Mildred Castro), to
unwanted physical contact.
Finally, the defendant contends that Penal Law Section 240.20(2) and

(3) have been declared unconstitutional because they are overbroad and

improperly proscribe the exercise of free speech, (citing People v. Blanchette
554 NYS2d 388 (City Ct 1990). The count alleging PL § 240.20(5) in the
defendant's view, is insufficient because it fails to state where and how the

defendant allegedly blocked pedestrian traffic, and there is also no allegation
as to the number of pedestrians interfered with by the defendant.

The People contend that the charges are legally sufficient to support all
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the charges.
Analysis

and Conclusion

In order to be facially sufficient , an information must contain facts of an
evidentiary character which support the charges (CPL § 100.15; People v.

Dumas 68 NY2d 729 (1986 ) and non-hearsay allegations which establish every
element of each offense and the defendant’s commission thereof. (CPL §

100.40; People v. Alejandro 70 NY2d 133 (1987).

A person commits Criminal Trespass 3d Degree (PL § 140.10) when he
knowingly enters or remains unlawfully in a building. (The language of
subdivision (a) having to do with real property “fenced in or otherwise

enclosed in a manner designed to exclude intruders, though cited in the
information, is not pertinent to this case. See In re C. 66 Misc 2d 907 Fam. Ct.

N.Y. County ( 1971).

Penal Law Section 140.00( 5) states that a person “ enters or remains
unlawfully in or upon premises when he is not licensed or privileged to do so.

A person who, regardless of his intent, enters or remains in or upon premises
which are at the time open to the public does so with license and privilege

unless he defies a lawful order not to enter or remain, personally
communicated by him by the owner of such premises or other authorized
person.

As noted in People v. Leonard supra , 62 NY 2d 404 (1984 ) , when
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property is open to the public, the accused is presumed to have license to be

present. Consequently, a trespass occurs in such context only if it is

established that the defendant’ s presence was in violation of a lawful order
communicated to him personally by the owner of the property or some other
authorized person. (See People v. Tuchinskv 100 Misc 521 (Dist. Ct. Suffolk

County (1979)), People v. Alderson 144 Misc 2d 133 (Crim Ct. City of NY
(1989)). See also People v. Murphy 177 Misc 2d 907 (Dist. Ct. Nassau County

1998) where a facility is public in nature, an individual has the right to enter or

remain there unless he engages in some unlawful activity.

In In re Mark James A 60 AD2d 987 (4th Dept 1978) , the court found the
defendant not guilty of Trespass where the evidence showed that he entered
a hospital during visiting hours with two other juveniles and ran through the

halls tearing down Halloween decorations. The court observed that “since the

proof did not establish that the defendant defied a lawful order not to enter or
remain in this public building, personally communicated to him he was
lawfully on the premises.” Id at 987.

The information in this case makes the conclusory allegation that the
defendant trespassed at the Adam’s Mark without any legitimate reason for

being there. Moreover, although the information states that the defendant was
repeatedly asked to leave and refused to do so, it does not state by whom he
was asked. Even assuming that it was Mildred Castro, there is no indication

that she was an agent of the owner or that she was otherwise authorized to
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direct the defendant to leave the premises.
While the information (under the Harassment count), does mention the
Hispanic Conference, it still does not set forth facts to establish that the
conference was a private or restricted event (for example, that persons had to
pay to gain admittance or that the defendant was not allowed to be there by

virtue of same lawful order that had been personally communicated to him).
Finally, although reference is made to “coordinators” of the conference being

present, there is no indication that Mildred Castro was one of them or that
coordinators had the authority to exclude people such as the defendant from
the conference. In short, the court finds that the charge of Criminal Trespass

3d Degree is facially insufficient and it is therefore dismissed.

Penal Law Section 240.26 (1) states that a person is guilty of
Harassment when “with intent to harass, annoy or alarm another person,

he...strikes, shoves, kicks or otherwise subjects such other person to
physical contact or threatens to do the same.” The information alleges that
the defendant acted in a threatening manner, holding his arm in a forceful

manner with his fist closed yelling at coordinatores (sic) and insisting on
forcing his way through the crowd.” it does not state however, what the

defendant did specifically in relation to Mildred Castro ( as opposed to yelling
at “coordinators” and holding his arm with a closed fist ) that constituted

harassment of her. The information does not state, for example, that he
forced his way through the crowd in order to get to her or that he threatened
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her with his fist. It is also not clear what is meant by holding one’ s arm in a

“forceful manner.”

All that can be gleaned from these allegations is that the defendant
held his hand in a fist, insisted on forcing his way through a crowd and yelled
at unnamed conference coordinators. In this court’s view, that is not

sufficient to support a charge of Harassment. ( See CPL §§ 100.15, 100.40 and
People

v. Alejandro supra. Accordingly, that charge is dismissed.

With respect to the Disorderly Conduct charges, P.L. § 240.20 states

that a person is guilty of this offense when with intent to cause public
inconvenience, annoyance or alarm, or recklessly creating a risk thereof, he:
2:

makes unreasonable noise; or

3:

in a public place, uses abusive or obscene language; or

5:

obstructs pedestrian traffic.

To support a charge of Disorderly Conduct, the offending behavior
must be accompanied by an intent to cause public inconvenience, annoyance

or alarm or be of such nature that a breach of the peace is immanent. (See
People

v. Griswald 170 Misc 2d 38 (Yates County Ct. 1996; People v. Deianan

116 Misc 2d 955 (Oswego City Ct. 1982). As noted in the Practice Commentary
to Section 240.20, “the ...aim of the Statute is (directed at) situations that

carry beyond the concerns of the individual disputants to the point where
they...become a potential or immediate public problem.” ( McKinney’s 2000

Practice Commentary by William C. Donnino at p. 340 citing People v. Munofo
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50 NY2d 326 (1980).

The information alleges that the defendant: “did make unreasonable
noise causing annoyance and alarm to (hotel) patrons,” ...did...yell and
scream obscenities and use abusive language...and did block pedestrian

traffic at said location.” Beyond restating the pertinent words of the statute,
this accusatory instrument recites no facts to establish what the defendant

actually said or did that constituted Disorderly Conduct.

In People v. Palmer 176 Misc. 2d 813, 818 (N.Y. County Crim. Ct. 1998),
the information charging Disorderly Conduct was deemed legally insufficient
where it alleged that the defendant, after swallowing a bag of marijuana ,

“started yelling obscenities at (a police) officer in full view of passersby.” the
court observed that the information contained no evidentiary facts to

demonstrate that the alleged obscenities were “of the quality to violate the
statute,” nor were there allegations regarding the numbers of passersby,

whether they were annoyed, threatened or in any way disturbed.” (Id at p.
819).

Similarly, the information in this case does not state what words or
phrases the defendant uttered that were allegedly obscene or abusive, nor

does it indicate what the defendant actually did that amounted to blocking
pedestrian traffic. Whether, for example, patrons of the hotel had to stop, go
around or avoid the defendant altogether is not clear. Moreover, there is no

indication as to how patrons were “annoyed or alarmed” by the defendant ’s
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alleged yelling and screaming. Accordingly, since there are insufficient
allegations of fact to support the charges, the counts charging Disorderly

Conduct are likewise dismissed. In view of the court’s findings as to
sufficiency, there is no need to reach the defendant’s constitutional
arguments.

This decision shall constitute the order of the court.

Dated:

July 6, 2000

Hon. Thomas P. Franczyk
Buffalo City Court Judge
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