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8/30/18                  
17-03029               
Ch 13

Brodgen v. 
Holmes 
Motors, Inc

59: view WRS §362 The Court found the Creditor willfully violated the Automatic Stay by making more than 
100 telephone calls and sending over 10 text messages and repossessed a vehicle, 
all with the knowledge of the bankruptcy.    The Court awarded actual damages in the 
amount of $703.00, for the amount wrongfully extracted from Brodgen, $941.60 for 
lost wages, $10,000 for damages for emotional distress for a total of $11,644.60. The 
Court further awards punitive damages in the amount of $23,289.20, for a total 
judgment of $34,933.80.

8/27/18               
10-03042               
Ch 7

Chase Bank v. 171: viewMHT § 523(a) The District Court affirmed the Bankruptcy Courts ruling that the debt to Chase was 
non-dischargeable. 

8/14/18              
18-03046

Jacobs v. 
Upright Law; 
Morrison  IN 
RE:  Jackson, 
Cain, Clark, 
Cobb and 
Little

14: view WRS § 329 and 
Rule 2016(b)

The Court ordered the Bankruptcy Administrator to conduct
an investigation to deteremin whether Upright Law properly disclosed its attorney fee 
arrangements.  It was ordered that Upright Law and the various lawyers to cooperate 
in that investigation.

6/7/18                 
18-02001                
CH 7

Moore v. 
Stewart

24: view WRS Rule 7055 The Court set aside an Entry of Default finding that the default was not willful, Plaintiff 
will not be prejudiced by setting aside the entry of default, Defendant has a 
meritorious defense to Plaintiff’s claim, and Defendant promptly acted to correct the 
default.  An answer was filed within 2 days of receiving notice of the request for entry 
of default. 

5/30/18                      
17-30826                             
CH 7

Parmley 87: view WRS Local Rule 
9007-1

The Court overruled the Debtor's objection the  Trustee's Final Report, holding that  a 
Debtor may not use an objection to a TFR to relitigate an issue that should have been 
litigated on the merits during the  pendency of the case.
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https://ecf.almb.uscourts.gov/docpub/016017018860
https://ecf.almb.uscourts.gov/docpub/016017004412
https://ecf.almb.uscourts.gov/docpub/016016956327
https://ecf.almb.uscourts.gov/docpub/016016711138
https://ecf.almb.uscourts.gov/docpub/016016704291
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5/23/18                     
11-03007                
CH 7

Wilkins v. 
AmeriCorp

707: viewWRS The Judge ruled that until the Defendant discloses all of his property and turns over all 
of his ill-gotten gain, he remains in contempt and remains incarcerated.

5/18/18              
17-01009               
Ch 7

SpecAlloy v. 
Audientis

40: view WRS Rule 9023 The Court denied the Defendant's Motion to Alter or Amend the previous ruling.   The 
evidence submitted in conjunction with Defendant’s Motion was not “newly discovered” 
and was reasonably discoverable by defendant prior to the entry of final judgment. 

5/18/18                
16-08037               
CH 13

Shealy v. 
Alabama 
Council on 
Human 
Relations, Inc

35: view WRS Rule 68, Fed  The Judge ruled that the plaintiff did not accept the Offer of Judgment because he 
violated the mirror image rule.   The Defendant offered to have a sum certain entered 
as a judgment.  The Plaintiff accepted but added that they will file a Motion for 
Attorney's Fees and Costs.    Therefore judgment was not entered and the case was 
set for a scheduling conference.

3/30/2018               
17-03029                
Ch 13

Brodgen v. 
Holmes 
Motors, Inc

50: view WRS Rule 7056      
§ 362

The Court denied Creditor's Motion for Summary Judgment finding that there were 
disputed facts concerning whether the Creditor willfully violated the Automatic Stay 
and whether the vehicle lease terminated prior to the filing of the bankruptcy petition.  
Post-petition the Creditor made repeated demands for payment, repossessed the 
vehicle, then released the vehicle back to the Debtor upon the payment of $703.   
Further, the Creditor never objected to the Plan that treated them as a secured 
creditor.

https://ecf.almb.uscourts.gov/docpub/016016659540
https://ecf.almb.uscourts.gov/docpub/016016642909
https://ecf.almb.uscourts.gov/docpub/016016643807
https://ecf.almb.uscourts.gov/docpub/016016465401
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3/30/18                              
16-12205    
&                                                                                                                                    
17-10197                           
CH 13

Ochab                                                    
& England

90: 
view                                 
33: 
view

WRS Rule 3002.1      
§ 1322(b)(5)

These cases analyze mortgage companies fees for reviewing Chapter 13 Plans and 
filing proofs of claims.  The Court disallowed the expenses requested holidng that a 
Creditor may only charge post-petition fees if they allowed pursuant to the Mortgage 
contract, or non-bankruptcy law and if they are reasonable.  Once a debtor files a 
Motion to Determine Fees pursuant to Rule 3002.1(e), the burden shifts to the creditor 
to substantiate the fees, expenses, and charges stated in the Rule 3002.1.  Under 
Alabama law, provisions in a mortgage permitting fees must be unambiguous and will 
only be enforced to the extent so provided for by the language of the mortgage.  The 
Mortgage in England , references attorney’s fees and charges in the Foreclosure 
Procedure section, not Bankruptcy fees.   The Judge mentioned that Freedom’s 
charges of  $400 to review the plan and $500 to file a proof of claim were excessive.

3/20/18               
11-03007                
CH 7

Wilkins v. 
McCallan

693: viewWKW The Bankruptcy Court held McCallan in contempt for failure to respond accurately to 
discovery.  The Judge had McCallan incarcerated until he complied.  The order for 
continued incarceration was appealed.  The District Court dismissed the appeal for 
lack of jurisdiction ruling that the Bankruptcy Court order was not a final order.  The 
District Court held that the order does provide McCallan with an opportunity to purge 
himself of contempt, even if that opportunity requires resubmission of information and 
material that he has already produced. 

3/8/18                   
16-31160                   
Ch 13

Bridget M 
Mitchell

63: view WRS Rule 9001 The Court admonished an attorney who converted a Ch 13 case to a Ch 7 when the 
Debtor was not eligible for a Ch 7 discharge.   

https://ecf.almb.uscourts.gov/docpub/016016467311
https://ecf.almb.uscourts.gov/docpub/016016467311
https://ecf.almb.uscourts.gov/docpub/016016467311
https://ecf.almb.uscourts.gov/docpub/016016467311
https://ecf.almb.uscourts.gov/docpub/016016421155
https://ecf.almb.uscourts.gov/docpub/016016369855


Fritz Law Firm, LLC
www.fritzlawalabama.com

334.230.9790

Date Entered  
Case No.         
Chapter Title Link Judge* Rule/Code Summation

Middle District of Alabama Bankruptcy Court Opinions Update

3/8/18                      
17-01009            
CH 7

SpecAlloy v. 
Audientis

30: view WRS § 547(c)(4) The Judge found that there were not material facts in dispute and granted Trustee's 
Motion for Summary Judgment as a matter of law.   The Court denied the "subsequent 
new value exception".  The subsequent new value exception is available only “to the 
extent that, after such transfer, such creditor gave new value to or for the benefit of 
the debtor” § 547(c)(4).   The defendant was able to provide evidence that they 
provided services after the transfer, however,  it did not shown specific facts in support 
of its claim that the value of the services performed after November 30, 2015, was 
equal to or greater than $14,000.

1/24/18                 
17-32836                    
CH 7

Angelo Alleca 18: view WRS Local Rule 
2003-1

The Judge denied Debtor's  Motion to be Excused from Section 341 Hearing because 
he failed to provide copies of his judgment and conviction, or any other process of the 
court ordering the incarceration, in support of his Motion to Excuse.  Debtor's counsel 
did provide an email stating that the Debtor was currently incarcerated. 

1/5/18             
13-03059            
CH 13

Acosta-Conniff 
v.   ECMC

95: view WKW § 523(a)(8) The 11th Circuit remanded this Student Loan Dischargability case to the District Court.  
The District Court then remanded the case to the Bankruptcy Court with the following 
instructions:  1. consider the Income Contingent Repayment Plan (ICRP) eligibility and 
payment amounts; 2.  indicate whether the Schedule J expenses were reasonable and 
necessary for the support of Debtor and her two dependent sons. 3. determine 
whether the state of affairs is likely to persist for a significant portion of the repayment 
period of the student loans.  4. determine whether the Debtor acted in good faith.

11/3/17            
16-01116            
CH 7

Multibank 
2009-1 CML-
ADC Venture, 
LLC  v. 
Tomberlin

42: view DHW § 727(a)(2) The Judge denied the Debtor's discharge holding that knowingly directing salary  to a 
separate entity’s account to  prevent garnishment is a transfer or concealment that 
does hinder or  delay a creditor. 

https://ecf.almb.uscourts.gov/docpub/016016373285
https://ecf.almb.uscourts.gov/docpub/016016192129
https://ecf.almb.uscourts.gov/docpub/016016128811
https://ecf.almb.uscourts.gov/docpub/016015905877


Fritz Law Firm, LLC
www.fritzlawalabama.com

334.230.9790

Date Entered  
Case No.         
Chapter Title Link Judge* Rule/Code Summation

Middle District of Alabama Bankruptcy Court Opinions Update

11/3/17           
15-32928

United Plastic 
Recycling, Inc. 
et al

831: 
view

WKW 28 U.S.C. § 
1292(b)

The District Court denied Creditor Committee Counsel's Motion for Allowance of 
Leave to Appeal.   The District Court ruled that the request to appeal the disallowance 
of the attorney fees is an interlocutory appeal and since the Bankruptcy court retains 
jurisdiction to modify the award of fees going forward it will not intervene.  Counsel did 
not make a compelling argument.  

11/3/17         
15-32928

United Plastic 
Recycling, Inc. 
et al

832: 
view

WKW 28 U.S.C. § 
1292(b)

The District Court denied Special Counsel's Motion for Allowance of Leave to Appeal.   
The District Court ruled that the request to appeal the disallowance of the attorney 
fees is an interlocutory appeal and since the Bankruptcy court retains jurisdiction to 
modify the award of fees going forward it will not intervene.  Counsel did not make a 
compelling argument. 

10/31/17                    
16-10462           
CH 13

Joe and 
Savannah 
Hooks

45: view WRS § 349(b) The Court ruled that the CH 13 Trustee shall returned funds on hand to the Debtor, 
the Debtor's counsel failed to show cause why the funds should be sent to her to pay 
attorney fees.  The attorney had no unusual circumstances and based on Schedules I 
and J, the Plan was never feasible. The rule in the Middle District is that that funds on 
hand upon dismissal of a confirmed Chapter 13 case shall be paid to the debtor 
unless the Court finds "cause" to do otherwise.  Debtor's counsel requested that the 
Ch 13 Trustee send the held funds to her.  

https://ecf.almb.uscourts.gov/docpub/016015918714
https://ecf.almb.uscourts.gov/docpub/016015918714
https://ecf.almb.uscourts.gov/docpub/016015918735
https://ecf.almb.uscourts.gov/docpub/016015918735
https://ecf.almb.uscourts.gov/docpub/016015891144
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10/20/17           
16-03022

USAmeriBank
v Strength

61: view WKW The District Court reversed a denial of a default judgment holding that the bankruptcy 
court abused its discretion when it applied a preponderance of the evidence standard 
to a default judgment proceeding.  A motion for default judgment is reviewed for an 
abuse of discretion.   The District Court ruled that a defaulting defendant is deemed to 
have admitted all well-pleaded facts as true, the amount of damages resulting from 
those facts might still be subject to dispute.   The District Court used an interested 
analogy, “an uncontested default judgment hearing on plausibility might be thought of 
as a free throw shot in basketball—the net is unguarded, but the shooter still has to 
get the ball in the hoop (i.e., the facts must still be plausible). The damages hearing, 
however, might be more akin to soccer’s penalty kick: there is a goalie (judge) 
ensuring the plaintiff can prove damages."

10/13/17      
16-33177    
CH 7

Lively 65: view WRS § 522  and    
§362

Prior to filing bankruptcy, the debtor in this case obtained a judgment against a former 
employee and garnished her wages.  The debtor then had a judgment creditor garnish 
the wages that were garnished.  The state court was holding the funds when the 
Debtor filed bankruptcy.  In determining the fate of the funds the Bankruptcy Court 
ruled the garnishment lien attached to the funds held by the state court clerk as of the 
date of the petition. The automatic stay prevented the garnishment lien from attaching 
to any funds subsequently paid over to the Clerk.  Moreover, the Debtor may avoid the 
attachment of the garnishment lien to the funds on hand pursuant to his exemptions in 
§ 522(f)(1)(A). The creditor’s judgment did not attach to the indebtedness owed by 
former employee because the they failed to serve garnishment process on the 
employee, they just filed it on the state court.  To the extent that any of the actions 
taken by the creditors may have violated the automatic stay, the Court found that any 
such violation was not willful. 

https://ecf.almb.uscourts.gov/docpub/016015850748
https://ecf.almb.uscourts.gov/docpub/016015820913
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9/29/17      
15-32928    
Ch 11

United Plastic 
Recycling, Inc. 
et al

741: 
view

WRS § 330 The Judge reduced the fees of the Debtor's counsel, Debtor's special counsel and the 
unsecured creditor's counsel, finding that a portion of the work done was repetitive 
and not nessessary.  The Debtor was in a liquidating Chapter 11.  The professionals 
were requesting over $1 million.  However, the Debtors only realized $80,000 on the 
sale of the factory.   It would have been more reasonable if the case was converted to 
a Ch 7. 

8/15/17       
15-32592      
Ch 13

Willie Lee 
Moorer

65: view WRS §1329 The Court alllowed the post-confirmation amendment of a Plan that surrendered 
property that was previously being paid as a secured debt.   The Judge noted that the 
Nolan decison was in errer.  Congress's explicit incorporation of § 1322(b) and § 
1325(a) into the standards for post-confirmation modification under § 1329(a) makes 
clear that Ch 13 debtors retain the option to seek court permission to modify a 
confirmed plan by surrendering collateral to pay a secured claim because Ch 13 is 
completely voluntary, the debtor may propose any modified plan that satisfies the 
requirements of a §1329.

8/15/17         
17-01063        
CH 7

Jacobs  v. 
Carroll

9: view DHW §727 The Judge held that the debtor's discharge should NOT be denied even though she 
knowingly made false statements in her original schedules.  The Court ruled that the 
untruths are of the "white lie" variety in that they resulted in little, if any, harm to her 
bankruptcy estate.  She failed to disclose a lawsuit settlemnet of $7,500 and the 
distribution  that occured  3 months before the filing.   This case was one that was 
audited. 

8/3/17           
17-03022        
CH 7

Motors 
Acceptance 
Corp v. Stokes

31: view WRS §348 The Court dismissed the creditor's AP for failure to state a claim.  The Judge held that 
the assumption of a lease while this case was pending under Ch 13 did not  make the 
indebtedness a post-petition debt. Further, pursuant to § 348, when a bankruptcy case 
is converted to Ch 7 from CHs 11, 12 or 13, section 727(b) renders dischargeable all 
debts which arose before the date of conversion, unless those debts are made 
nondischargeable by section 523(a).”

https://ecf.almb.uscourts.gov/docpub/016015766670
https://ecf.almb.uscourts.gov/docpub/016015766670
https://ecf.almb.uscourts.gov/docpub/016015596573
https://ecf.almb.uscourts.gov/docpub/016015597205
https://ecf.almb.uscourts.gov/docpub/016015552170
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7/6/17        
15-81475      
CH 13

Phillip Allen 54: view WRS §327(a) Attorney's application to employ provided for compensation of 45% of “total recovered 
proceeds.” The Court held that the total recovered proceeds is not strictly limited to 
cash proceeds but also includes noncash proceeds. The attorney was entitled to 
attorney’s fees equal to forty-five percent of the both the cash proceeds and the 
extinguished debt relating to the portable storage building.

6/16/17                
16-33245             
CH 13

Williams                     
Mitchell 

46: view DHW §365              
§1327

The Court denied leasing companies motion to have leases rejected post 
confirmation, holding that provisions of a confirmed plan bind the debtor and each 
creditor, whether or not the claim of such creditor is provided for by the plan.   The 
confirmed plan listed the leasing company as a secured creditor and treated the 
debtor accordingly. The Judge did not address whether the contracts at issue are 
leases or sales contracts. The records in both cases reveal that the leaseing company 
had notice of the bankruptcy cases, plans, and hearing dates and did not file any 
objection, appear in court at the confirmation hearings, or otherwise participate pre-
confirmation. 

6/8/2017           
16-12400

Travis L 
Crowley

43: view WRS §507   and 
Laches

The Judge denied an objection to a §507 cliam by the debtor's ex-wife for medical bills 
of which some dated back 9 years.  The Judge dismissed the doctrine of laches in that 
the Debtor failed to show that the delay in presenting the medical bills cause any 
prejudices.  ‘Laches' is defined as neglect to assert a right or a claim that, taken 
together with a lapse of time and other circumstances causing disadvantage or 
prejudice to the adverse party, operates as a bar. See Black's Law Dictionary 787 (5th 
ed.1979). Laches is an equitable doctrine designed to prevent unfairness to a 
defendant ... due to a plaintiff's ... delay in filing suit, in the absence of an appropriate 
statute of limitations                                              

https://ecf.almb.uscourts.gov/docpub/016015447950
https://ecf.almb.uscourts.gov/docpub/016015379305
https://ecf.almb.uscourts.gov/docpub/016015349643
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5/19/17               
13-0359              
CH 7

Acosta-Connif 
v. ECCA

http://ca11th Cir§ 523(a)(8) The 11th Circuit remanded the decision back to the district court instructing it to use 
the "clear error" standard in reviewing the bankruptcy courts decisions.  The 2nd 
prong of the "Brunner Test" is a mixed question of fact and law.  On appeal from a 
bankruptcy court order, a district court reviews findings of fact for clear error and 
conclusions of law de novo.  The district court did not indicate what standard it was 
using.  Further, the 11th Circuit notes that the 2nd prong is a forward looking analysis 
and that even if the court concludes that a debtor has acted recklessly or foolishly in 
accumulating her student debt, that does not play into an analysis under the second 
prong. 

5/15/17              
CH 13

Midland v. 
Johnson

https://w
ww.supr
emecou
rt.gov/o
pinions/

S.Ct. FDCPA In a 5-3 decision, the Supreme Court reversed the 11th Circuit and concluded that 
filing a proof of claim that is time barred is not a false, deceptive, misleading, unfair or 
unconscionable debt collection practice under the FDCPA.

5/12/17                    
16-01444           
CH 7

Golden v. 
Carrington Mtg

15: view WRS § 524 The Court ruled that since mortgages survive a discharge in bankruptcy, it necessarily 
follows that acts reasonably taken to service or foreclose a mortgage do not violate 
the discharge injunction. 

http://caselaw.findlaw.com/us-11th-circuit/1857023.html
https://ecf.almb.uscourts.gov/docpub/016015259424
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5/11/17             
16-11756            
CH 7

Freeman 123: viewDHW §707(a) The Court denied the Bankruptcy Administrator's Motion to Dismiss holding that the 
Administrator did not meet it's burden of showing that the Debtor's acted in bad faith.  
The Court considered the following Baird  factors 1) failure to make life-style changes 
and continuation of lavish living that prevents their ability to pay unsecured debts; 2) 
incurrence of debts on the eve of bankruptcy; 3) making omissions and 
misrepresentations within their bankruptcy schedules; 4) continuation of payments of 
debts to insiders; and 5) filing bankruptcy in response to a collection action by a large, 
single creditor; and found that the Debtors did not any engage in any atypical conduct 
leading up to the filing of Bankruptcy.   It was refreshing to see the Judge recite 
"Almost every bankruptcy case is filed because a creditor is pursuing a debtor, 
whether it be calls from debt collectors, repossessions, suits on unsecured debt, or 
residential foreclosures. Indeed, if filing bankruptcy to avoid the payment of a debt 
was cause for dismissal, no debtor would ever be able file a bankruptcy case."  In re 
Uche , 555 B.R. 57, 62B63 (Bankr. M.D. Fla. 2016)

5/5/17                 
15-01079           
CH 13

Edwards v.  
Colin

53: view KS § 523(a)(5) The District Court reversed and remanded with instructions to enter judgment that the 
marital settlement is non-dischargeable.  The District Court held that the Settlement, 
that was labeled a property settlement, was a proposition made by the mediator to 
reach an agreement due to the fact that the parties were deadlocked on the issue of 
alimony. The Eleventh Circuit has held that a “property settlement” can still be “in the 
nature of support” so as to be a nondischargeable domestic support obligation.  The 
District Court reasoned that because there is no question that the intent of the parties 
was for the Settlement to serve as support to Appellant in lieu of alimony, the 
Bankruptcy Court should have found it to be “in the nature of support” and non-
dischargeable in Chapter 13 bankruptcy.

5/3/17                 
15-08061

Liberty Bank v. 
Danley II

60: view MHT Rule 8002 The District Court dismissed an appeal that was filed 3 days after the deadline.  The 
pro se appellants filed their notice of appeal 3 days late due to being "confused as to 
the date the order denying their motion was entered."  This did not rise to the level of 
excusable neglect. 

https://ecf.almb.uscourts.gov/docpub/016015253778
https://ecf.almb.uscourts.gov/docpub/016015234639
https://ecf.almb.uscourts.gov/docpub/016015227545
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4/10/17                     
17-30268             
CH 11

Trammell 
Cases

44: view WRS 28 USC 1412 The Judge transferred the Adversary Proceeding to the Southern District of Alabama 
holding that it was in the best interest of justice because the Chapter 11 were not part 
of a good faith effort to reorganize but rather a tactical effort to transfer the fraudulent 
conveyances to the Middle District. 

3/29/17                
10-3063              
CH 7

Allegro Law, 
LLC/McCallan

5622: vieWRS Rule 1014(b) The Judge ruled that in the interest of justice the individual Ch 7 case of a debtor who 
filed in Florida bankruptcy court should be should be transferred to this Court where 
the "affiliate" corporation was filed.   The Court reasoned that both the Court and the 
Alabama Trustee have invested an extraordinary amount of time in the related cases. 

3/28/17                   
16-81383            
CH 13

Jason Alan 
Hubbard

39: view WRS §1322(b)(5) The Court denied confirmation that proposed to "cure" a mortgage on the home that 
was foreclosed six months prior to filing.  Thus, it is clear enough under the Code as it 
now stands that a debtor may not cure a mortgage delinquency after the property is 
sold at a foreclosure sale that is conducted in accordance with applicable 
nonbankruptcy law.   The debtor's were not able to convince the court that the 
foreclosure was conducted incorrectly. 

3/22/17 Czyzewski v. 
Jevic

S.Ct. §1112(a)               
§349(b)

The Supreme Court held that Bankruptcy Courts could not approve "structured 
dismissals" that provide for distributions that violate the priority rules without consent 
of the affected creditors.  § 349 Effect of Dismissal is simply to restore the parties to 
their pre-petition status. 

2/22/17              
16-10780                        
CH 13

James Lewis 27: view WRS Rule 3002 
and 9006

The Court disallowed a creditor's claim that was received 6 days after the claims bar 
date.  The claims bar date is set by Rule 3002(c) and is 90 days after the date first 
setting of the meeting of creditors.  Rule 9006(f), which provides an additional 3 days 
after service by mail does not operate to supply 3 extra days because the claims bar is 
not set by reference to service by mail of anything on the creditors.

https://ecf.almb.uscourts.gov/docpub/016015138740
https://ecf.almb.uscourts.gov/docpub/016015095270
https://ecf.almb.uscourts.gov/docpub/016015090100
https://ecf.almb.uscourts.gov/docpub/016014955781
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2/8/17                  
13-30160              
CH 13

Barbara Jean 
Russell

108: viewWKW § 1329c and 
§1327

The District Court Reversed and remanded the BK Court Decision.  The Judge ruled 
that the lawsuit settlement was property of the estate and that the Trustee has shown 
the required cause to modify the confirmed plan.   The Court followed the 11th Circuit 
reasoning that  §1327(b) does not automatically vest in the debtor assets acquired 
after confirmation.  Further, Section 1329(c) requires cause to be shown where the 
modified plan is longer than the applicable commitment period, not where the modified 
plan is longer than the original plan.  The Court found that the BK Court erred in not 
finding that cause existed.  The debtor has two options in a Ch 13 Plan: pay 100% of 
the unsecured claims or commit all of their disposable income to fund the Plan.  The 
Plan in question was akin to a "step-down" plan that does not meet the two option.  
The Court also addressed that the denial of a confirmation with leave to amend is not 
an appealable "final order.  Wherein a Motion to Modify a plan is a final order that can 
be appealed. 

1/30/17           
16-01115                     
CH 13

Carn v. Wall & 
Associates

22: view DHW § 548;§542 
and Federal 
Arbitration 
Act

The Court granted the Defendant's motion to compel arbitration by enforcing the 
provisions of the parties' contract holding that arbitration does not create an inherent 
conflict with the Bankruptcy Code that mandates preclusion of the FAA, even though 
some of the cliams were core proceedings.   The Judge was quick to point out that,  
the he does not suggest that compelling arbitration of core claims, specifically 
fraudulent transfer and turnover claims, can never inherently conflict with the 
underlying purposes of the bankruptcy code. But that, of the three claims brought in 
this complaint, it is apparent that the non-core, breach of contract claim predominates. 

1/17/17             
16-08034

Holloway v. 
 Valley Auto 
Sales et al

12: view WRS §362 A creditor that repossessed a vehicle in between a Ch 13 case being  dismissed and 
the vacatur of the order of dismissal of a Ch 13 did not violate the automatic stay. The 
11th Circuit has consistently ruled that when an order dismissing a Ch 13 case is 
vacated, the automatic stay is reimposed on the date of the order of dismissal is 
vacated, and it is not retroactive to the date of dismissal. 

https://ecf.almb.uscourts.gov/docpub/016014905040
https://ecf.almb.uscourts.gov/docpub/016014869099
https://ecf.almb.uscourts.gov/docpub/016014819013
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1/12/17                   
16-80809            
CH 13

Goodman 48: view WRS §522(f) The security interest in a John Deere riding lawn mower was avoiding because it 
impair the §522 exemptions.  In 2005, §522 was amended to add the following 
provision: "[t]he term 'household goods' does not include - . . . (v) . . .  a Motor vehicle 
(including a tractor or lawn tractor)."  The Court determined that the property in 
question was merely a riding lawn mower and not a lawn tractor by using the noscitur 
a sociis  cannon of statutory construction in order to determing the meaning of an 
unclear term.  The structure of the sentence containing “lawn tractor,” which modifies 
“motor vehicle,” suggests that the meaning of lawn tractor is intended to mean smaller 
tractors capable of some speed in excess of a brisk walk, which would exclude riding 
lawn mowers such as the John Deere in question.

1/4/17               
16-03112                 
CH 13

Flanning v. 
Bowman

18: view DHW §362 (a) Creditors must take affirmative actions to stop proceedings that are in violation of the 
automatic stay.  The Court ruled that when a state court issues a sua sponte order 
staying post-judgment proceedings after post-petition, the creditor has no further 
liability for stay violations if the state court mails out garnishment checks. 

12/21/16              
16-03022    
CH 7

USAmeribank 
v. Strength

28: view WRS Rule 9023 
§523(a)

The bank's reliance on a financial statement was ruled not to be reasonable when a 
debtor who made about $30,000 a year lists a unencumbered real estate holdings of 
$1,000,000.00.  The Court ruled that the debt was not excepted from discharge.

9/13/16                  
16-31095         
CH 13

Delando 
Montez 
Atchison

39: view DHW 1322(b)(2) The Court held that a debtor's manufactured home is personal property under 
Alabama law. Pursuant to § 1322(b)(2) a Ch 13 Plan may not modify a claim secured 
by "real property that is the debtor's principal residence, . . . " .  Under Alabama law a  
manufactured home becomes real property when 1) the manufactured home is affixed 
to real property, 2) the manufactured home and realty are owned by the same person 
or persons, and 3) the certificate of origin or certificate of title is  cancelled.  The 
certificate of title was never cancelled.  Therefore the Judge overruled the creditor's 
objection to the confirmation of the plan.

https://ecf.almb.uscourts.gov/docpub/016014803640
https://ecf.almb.uscourts.gov/docpub/016014775767
https://ecf.almb.uscourts.gov/docpub/016014737716
https://ecf.almb.uscourts.gov/docpub/016014376527
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9/2/16            
15-30686         
CH 13

Willie D. 
Lewis

53: view BAF 26 USC 
6325

The District Court affirmed the Bankruptcy Court's ruling.  A Certificate of Release of 
Federal Tax Lien extinguishes the tax lien, not the tax liability. 

9/2/16             
14-01049

Feggins v. 
LVNV 
Funding, LLC 
et al

108: viewBAF FDCPA The District Court affirmed the Bankruptcy Court's ruling that the defendant violated 
the FDCPA by filing proofs of claims in Chapter 13 cases on debts that were know to 
be time-barred.  The creditor was bound by the Crawford  ruling and were not entitled 
to the bona fide error defense.  The bona fide error defense does not apply to a 
violation of the FDCPA resulting from a debt collector's incorrect interpretation of the 
requirements of that statute.  

8/25/16              
16-10574          
Ch 13

Angela Roach 28: view WRS 362(c)(3)(a) The Court ruled that upon the filing of a second Chapter 13 within one year after the 
dismissal of a prior bankruptcy the automatic stay does not terminate as to property of 
the estate only as to the debtor.  After the Court confirmed debtor's plan that included 
the cramdown a vehicle the creditor filed sought a determination that the automatic 
stay had terminated with respect to the vehicle.   The vehicle was property of the 
estate and thus protected. 

8/24/16             
14-10150              
CH 13

Alesha 
Scarver

42: view WRS § 1325(a)        
§1329(a)

The Debtor's pledged vehicle was damaged post-petition.  The Debtor  modified its 
plan to surrender the vehicle.  The secured creditor moved to have its secured status 
determined.  The Court ruled that when collateral is surrendered post-confirmation the 
creditor loses its secured status.  

8/16/16                         
15-01079                     
CH 13

Edwards v. 
Colin

27: view WRS §523(a)(5) 
and (15)

The Court ruled that the former husband's debt to his ex-wife was dischargable.  
When the agreed upon settlement order clearly states that the money owed is a 
"property settlement " and specifically "waives alimony" the obligation is not for 
support in a Ch 13 even if one spouse relies on the payment for her support.  
§523(a)(5) requires a showing of mutual intent. 

8/15/16                  
11-32948        
CH7

Jackson 
Hospital v. 
Joann 
Anderson

82: view JAR § 101(10)(A)   
§323

The District Court affirmed the Bankruptcy Courts Ruling that BCBS is a creditor of the 
estate. The Debtor had a prepetition obligation to repay BCBS upon receipt of any 
recovery from a malpractice action.  

https://ecf.almb.uscourts.gov/docpub/016014343979
https://ecf.almb.uscourts.gov/docpub/016014344679
https://ecf.almb.uscourts.gov/docpub/016014315359
https://ecf.almb.uscourts.gov/docpub/016014308619
https://ecf.almb.uscourts.gov/docpub/016014279210
https://ecf.almb.uscourts.gov/docpub/016014272410
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8/15/16                              
16-30141                            
CH7

Hooper 114: viewWRS § 362           
§554                    
Rule 9019

The Judge denied a Motion to Compromise between the Ch 7 Trustee and a judgment 
lien holder.  The Court held that a Judgment lien does not attached to "things in 
action".  A probate distribution is a thing in action and therefore not subject to the lien.  
The Debtor's probate distribution is unencumbered property of the bankruptcy estate.  
The Court also retained jurisdiction holding that the Probate exception to Federal 
Jurisdiction is very narrow.   A federal court cannot directly probate a will, however, the 
probate exception is narrow and does not preclude federal courts from hearing suits 
against a decedent’s estate to establish a claim so long as the federal court does not 
interfere with the probate proceedings.

8/9/16           
12-0303

Crawford v. 
LVNV

81: view JAR FDCPA The District Court upheld the Bankruptcy Court ruling that Crawford's FDCPA claim 
was barred by the statute of limitation. Crawford filed the AP three years after LVNV 
filed its impermissive proof of claim.  The Court further explained that the FDCPA 
action is not a compulsory counterclaim nor a claim in recoupment because it does not 
arise out of the same transaction as the proof of claim. Therefore the statute of 
limitation did not toll. 

8/8/16           
16-3020           
CH  7

USAmeriBank 
v. Strenght

17: view WRS § 523(a)(2) The Court denied the Motion for Default Judgment holding that the bank did not 
reasonably rely on the financial statements of the debtor.  The debt is dischargeable.  
The Court found that based on the totality of the circumstances, an ordinary person 
would not have made an unsecured loan of this size on the borrower’s bare assertion 
that he owned $1 million in unencumbered real estate. The ordinary person would 
have asked for more specific information and then verified that information with a title 
search. USAmeriBank ignore the red flags that suggested inaccuracies, and failed to 
undertake at least some minimal investigation. 

https://ecf.almb.uscourts.gov/docpub/016014273052
https://ecf.almb.uscourts.gov/docpub/016014252690
https://ecf.almb.uscourts.gov/docpub/016014248920
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8/5/16        
16-0304        
Ch 7

Thomas et al 
v. Seterus

17: view WRS § 362 The Court granted Chase's Motion to Dismiss.  It ruled that the communication of the 
existence of a debt is an “act to collect” within the meaning of § 362(a)(6) only if it 
overtly demands payment, has the effect of coercing payment, or lacks a valid 
informational purpose. Monthly mortgage statements had a valid informational 
purpose and did not demand or coerce payment. The  insurance letters were no more 
coercive than was necessary under RESPA to offset the cost of force-placed 
insurance against Plaintiffs’ equity in the Property, which Chase has a right to do. 

8/4/16            
14-0801    
Ch 13

Vaughn v. 
Central MS 
Credit

133: viewJAR § 362 District Court Judge Jane A. Restani affirmed the bankruptcy court's determination 
that CMCC willfully violated the automatic stay and affirmed its actual compensatory 
damages award of $1,500. She ruled that the $50,000 punitive damages award was 
excessive. 

8/3/16        
14-0801

Vaughn v. 
Central MS 
Credit

131: viewWRS Rule 8004 The Court denied the creditor's motion for leave to appeal a discovery order entered 
by the bankruptcy judge. Courts generally recognize that interlocutory bankruptcy 
appeals are reserved for cases of exceptional circumstances. The court found that the 
dispute at issue does not present a controlling question of law the resolution of which 
would “substantially shorten the litigation.” 

8/2/16         
13-8136

Tina Boyd 37: view WRS § 1326(a)(2) The Court held that when disbursed funds are returned to the Trustee after a Chapter 
13 case is dismissed, those funds must be returned to the debtor. When disbursed 
funds are returned after the debtor has obtained a Chapter 13 discharge, the Court 
holds that such funds must be paid to unsecured creditors as provided by the 
confirmed plan to the extent necessary to fully pay their claims, with any excess funds 
to be returned to the debtor.

8/2/16          
12-8095

Timothy S. 
Dubose    

50: view WRS § 1326(a)(2) The Court held that when disbursed funds are returned to the Trustee after a Chapter 
13 case is dismissed, those funds must be returned to the debtor. When disbursed 
funds are returned after the debtor has obtained a Chapter 13 discharge, the Court 
holds that such funds must be paid to unsecured creditors as provided by the 
confirmed plan to the extent necessary to fully pay their claims, with any excess funds 
to be returned to the debtor.

https://ecf.almb.uscourts.gov/docpub/016014242872
https://ecf.almb.uscourts.gov/docpub/016014237091
https://ecf.almb.uscourts.gov/docpub/016014233123
https://ecf.almb.uscourts.gov/docpub/016014229712
https://ecf.almb.uscourts.gov/docpub/016014229866
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7/29/16      
15-0300

McCall et al v. 
 Household 
Finance 

19: view MHT Rule 7012 The District Court overruled the Plaintiff's objection to the Bankruptcy Court's 
recommendation to partially grant a Motion to Dismiss based on a time-barred claim.  
The District court relied on the rule that a dismissal based on the statute of limitations 
by an Alabama court is a final judgment on the merits. 

7/29/2016           
15-8096

Danley 174: viewJAR The District Court denied the Danley's appeal for failure to file proper documents with 
their amended notice of appeal.  At the time of the Order six months had past since 
they were warned of the deficiency.  The bank's Motion to Appeal was dismissed as 
moot.   When a bank forecloses on property after having a Motion for Relief granted, 
the appeal of the Motion for Relief becomes moot.  The Debtors did not obtain a stay 
pending appeal.

7/11/16         
15-0806

LIBERTY 
BANK v. 
Danley

31: view WRS 28 USC 
1334; Rule 
7056

Liberty Bank’s motion for summary judgment was granted in part.  The Danley's 
motion to remand or abstain was granted in part, the ejectment action will be 
remanded to the Circuit Court of Lee County, Alabama.  In the 33 page opinion, this 
Court holds that it has no in rem jurisdiction over the foreclosed Residence - if the 
property leaves the estate, in rem jurisdiction lapses.  The ejectment action is not 
sufficiently linked to the Danleys’ bankruptcy case to provide this Court jurisdiction 
under 28 U.S.C. § 1334(b). Because the Court lacks subject-matter jurisdiction over 
the ejectment action, it will remand that claim back to the State Court.   However, the 
Court retained its Adjudicatory power in the cause of action, mainly due to the fact that 
the Danley's consented to jurisdiction by failing to object in a timely fashion.  They 
objected six months after the case was remanded to Bankruptcy Court.   WRONGFUL 
FORECLOSURE: The Court held that it's previous Motion to Lift Stay did not preclude 
the Danleys from brining a wrongful foreclosure action, because the foreclosure 
occurred after the order lifting the stay.  The Court ultimately granted Liberty Bank's 
Motion for Summary judgment to dismiss the wrongful foreclosure action holding that 
the Danley's failed to provide any "persuasive evidence to support their claim" as 
required by the non-moving party.

https://ecf.almb.uscourts.gov/docpub/016014219371
https://ecf.almb.uscourts.gov/docpub/016014253748
https://ecf.almb.uscourts.gov/docpub/016014149554
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7/5/16          
13-0111

Granthan v. 
White

71: view KS The District Court affirmed the Bankruptcy Courts award of attorney fees.  In reviewing 
the Invoice submitted, the Court was not left with a “definite and firm conviction that a 
mistake has been committed” in the Bankruptcy Court’s finding that the hours billed 
were reasonably necessary.  The Court also refused to entertain arguments in the 
appeal that were not made to the Bankruptcy Court. 

7/1/16           
16-3000         
Ch 13 

Wright 44: view DHW § 522(f) The Court avoided a nonpossessory, nonpurchase-money security interest finding that 
the debtor’s recreational hunting bow is a household good under §522(f)(1)(B)(i). The 
ruling keeps with the policy of liberally construing § 522 in favor of the debtor when 
deciding whether items are or are not household goods.

6/22/16      
13-3016          
Ch 13 

Barbara Jean 
Russell

80: view DHW § 1325(b) Post-petition settlement proceeds are typically property of  the Ch 13 estate and are 
also disposable income.  However, the Court ruled that  the debtor was not required to 
pay settlement proceeds into the plan because the applicable commitment period 
ended prior to her receipt of those proceeds.  The Court also ruled that increasing 
payments to unsecured creditors is not sufficient cause to extend the plan term 
beyond three years.

6/20/16          
14-8156       
Ch 13

Eddie James 
Washington

32: view WRS § 1322 The Court ruled that a debtor may redeem real property in his possession that has 
been sold for taxes under Alabama law, after the tax purchaser has been granted a 
tax deed through a Chapter 13 plan.  Since the tax purchaser failed to file an 
ejectment action there is no constraint under Alabama law on the time that 
Washington has to exercise his judicial right of redemption.  The Court held that § 
1322(b)(11) contemplates a debtor’s exercise of a right of redemption through a 
Chapter 13 plan, so long as it is exercised in accordance with state law. 

https://ecf.almb.uscourts.gov/docpub/016014135566
https://ecf.almb.uscourts.gov/docpub/016014125823
https://ecf.almb.uscourts.gov/docpub/016014089915
https://ecf.almb.uscourts.gov/docpub/016014082061
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6/14/16          
16-0101

Campbell v. 
Carruthers

17: view WRS § 362               
FDCPA 

The Court found a California law firm violated the Automatic Stay by calling a Debtor, 
demanding money and eventually withdrawing money from Debtors bank account 
after receiving initial notice of the bankruptcy, verbal notice of the bankruptcy AND 
notice of the filing of the Stay Violation AP.   The opinion states, "this appears to be 
the rare case where the defendant not only intended the violative conduct, he actually 
intended to violate the automatic stay itself."  The tactics in obtaining Debtors  debit 
card number in this manner and the debits of her bank account qualify as “unfair and 
unconscionable means to collect . . . any debt” in violation of the FDCPA.    While the 
Debtor was  upset and lost sleep, the Court ruled that the Debtor did not satisfied the 
Eleventh Circuit’s standard for proving emotional distress damages.  The Court 
entered a judgment for Plaintiff in the amount of $54,550, which consists of $300 
actual damages, $3,250 attorney’s fees, $1,000 FDCPA statutory damages, and 
$50,000 punitive damages.

6/8/16          
14-0312

Johnson v. 
Sallie Mae

58: view WRS § 523(a)(8) The Judge determined that Debtor's student loans were non-dischargeable holding 
that, even though she will be unable to maintain a minimal standard of living if forced 
to repay her student loan debt,  there was no evidence to indicate that her current 
situation is likely to persist.  She was an articulate 52 year old women in good health 
that had desirable job skills. 

https://ecf.almb.uscourts.gov/docpub/016014064906
https://ecf.almb.uscourts.gov/docpub/016014044853
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6/6/16         
16-300

Kern et al v. 
Taylor

15: view WRS § 523(a)             
Rule 7009                                
Rule 7012

The Plaintiffs seek a determination that debts in the amount of roughly $2 million 
allegedly owed by the Defendant are non-dischargeable under 11 U.S.C. §§ 523 
(a)(2)(A), (a)(2)(B), and (a)(4).  This case revolves around two failed real estate 
projects that the Plaintiffs invested in and the Defendant managed.  The Debtor 
comingled assets of the investments with other projects, failed to notify the investors 
that the properties were being foreclosed and used funds for her personal benefit.  
The Court granted Defendant’s motion to dismiss Count II of the Plaintiffs’ complaint 
because the Plaintiffs have not plausibly alleged that they relied on the August 2013 
financial statement holding that Plaintiffs did not adequately alleged how Defendant 
obtained a benefit from their lost redemption right. The Court denied the Motion to 
Dismiss the claims of fiduciary defalcation and embezzlement under 11 U.S.C. § 
523(a)(4)

5/27/16 Gaddy v. SE 
Holdings, LLC

http://c
ases.jus
tia.com
/alabam
a/supre
me-
court/2
016-
114057
8.pdf?ts
=14643
63006

Ala 
Supr 
Ct.

§362 The Alabama Supreme Court held that the trial court's judgment was not final because 
the order was entered after certain parties filed for bankruptcy protection.  The 
Automatic Stay was in effect and therefore the order was entered in violation of the 
Automatic Stay.  An order entered in violation of the Automatic Stay is void as to the 
debtor, making the order nonfinal and not appealable.  

5/18/16      
15-0804

Patten v. 
Coastal Credit 
LLC

15: view WRS § 362(k) The Court denied summary judgment concluding that the creditor raised a genuine 
dispute of material fact on an essential element of the Stay Violation Claim. The 
creditor stated that the mailing of the statements were due to a computer errors.  That 
evidence raises an inference that it did not intend the action that violated the 
automatic stay, which negates any inference that the violations were willful.   

https://ecf.almb.uscourts.gov/docpub/016014038617
http://cases.justia.com/alabama/supreme-court/2016-1140578.pdf?ts=1464363006
http://cases.justia.com/alabama/supreme-court/2016-1140578.pdf?ts=1464363006
http://cases.justia.com/alabama/supreme-court/2016-1140578.pdf?ts=1464363006
http://cases.justia.com/alabama/supreme-court/2016-1140578.pdf?ts=1464363006
http://cases.justia.com/alabama/supreme-court/2016-1140578.pdf?ts=1464363006
http://cases.justia.com/alabama/supreme-court/2016-1140578.pdf?ts=1464363006
http://cases.justia.com/alabama/supreme-court/2016-1140578.pdf?ts=1464363006
http://cases.justia.com/alabama/supreme-court/2016-1140578.pdf?ts=1464363006
http://cases.justia.com/alabama/supreme-court/2016-1140578.pdf?ts=1464363006
http://cases.justia.com/alabama/supreme-court/2016-1140578.pdf?ts=1464363006
http://cases.justia.com/alabama/supreme-court/2016-1140578.pdf?ts=1464363006
http://cases.justia.com/alabama/supreme-court/2016-1140578.pdf?ts=1464363006
https://ecf.almb.uscourts.gov/docpub/016013980907
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5/17/16              
15-01036      
CH 7

Medley v. 
Citizens 
Southern 
Bancshares

22: view DHW 26 U.S.C.1398The Court held that the trustee is responsible for the 2014 tax liability attributable to 
the income associated with the debtor's stock ownership and sale.  Under the tax 
code the bankruptcy estate is entitled to the individual debtor's income or loss after the 
bankruptcy filing while any items of income or loss received or accrued before the 
bankruptcy filing remain with the debtor. 

5/17/16       
16-08002      
CH 13

Brantley v. US 
Department of 
Education

30: view WRS Rule 7012 
and 
§523(a)(8)

The Court dismissed the debtor's student loan  dischargeability AP without prejudice.  
The Court stated that the Debtor had a right to file within one year of the date when 
she is scheduled to complete her plan payments. The Court held that the case was 
"constitutionally" ripe but it was not "prudentially" ripe.  Prudential ripeness considers 
the fitness of the issues for judicial decision and the hardship of the parties of 
withholding court consideration.  The Court ruled that since the dischargability of the 
student loans is based on a hardship at the time of discharge, making the 
determination early in a 60-month case is premature and that there would be no 
hardship on either party to postpone the AP.  The Court also took into consideration 
that 60% of Ch 13 cases in this district do not result in a discharge. 

5/3/16         
13-03059      
CH 7

Acosta-Conniff 
v. ECMC

84: view WKW §523(a)(8) The District Court reversed the Bankruptcy Courts ruling that the Debtors student 
loans were dischargable as being an undue hardship. The District Court held that the 
Debtor failed to prove the second element of the Brunner  test which requires that 
additional circumstances exist such that the debtor’s present inability to repay the 
student loan and maintain a minimal standard of living is likely to persist for a 
significant portion of the repayment period of the student loans.  The Debtor obtained 
4 degrees, including a Ph.D. in special education and had reached the pinnacle of the 
pay scale in Eufaula Alabama public school systems.  The Court held that the Debtor 
finds herself in circumstances largely of her own informed decision-making, which 
although not dispositive, is a consideration.  The District Court was able to conjure 
several opportunities for the Debtor that show a prospect for increased income in the 
future based on her education and decreased expenses as her children are 
emancipated.  The Court ruled that the debtor has the burden of proving that she has 
a "certainty of hopelessness" that she will be able to repay the loans within the 
payment period. 

https://ecf.almb.uscourts.gov/docpub/016013977823
https://ecf.almb.uscourts.gov/docpub/016013977832
https://ecf.almb.uscourts.gov/docpub/016013931874
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5/3/16            
15-03014     
CH 7

Alexander, III   
v. The Mill 
Steel 
Company

209: view DHW Ala Code          
§ 7-9A-315

The Court overruled the Trustee objection to secured claim of creditor.  The Court 
found that the creditor has a properly perfected security interest in the debtors bank 
accounts when it filed its UCC-1.  The creditor was able to prove that the proceeds 
secured were identifiable cash proceeds through the "lowest intermediate balance 
rule".  This rule provides a presumption that proceeds of the sale of collateral remain 
in the account as long as the account balance equals or exceeds the amount of the 
proceeds.   The Court also found that the Deposit Account Control Agreement was still 
valid even though the creditor was acting as a delegate of the named secured party; 
the DACA was satisfied before later being ratified; and that the account numbers were 
not identical to those on the DACA.  Moreover, even if the DACA was not valid the 
UCC-1 properly secured the bank account as collateral. 

4/21/16                 
14-01097      
CH 7

Aliant Bank, a 
division of 
USAmeriBank 
v. Dobbs

21: view DHW § 523 and     
§ 727

The Court denied the Creditor's Motion for Summary Judgment to the §523 claim 
where the Debtors pledge proceeds from a lawsuit as collateral of a loan.  The court 
found that the parties’ agreement is sufficiently ambiguous with regard to income tax 
reservation issue so as to preclude summary judgment. The parties’ intent must be 
determined and the facts with respect to their intent are in dispute.  The Court also 
denied the Motion for Summary Judgment on the § 727 denial of discharge claim 
because none of the facts plead support a § 727 claim through summary judgment or 
otherwise. 

3/30/16        
15-30686     
CH 13

Willie D. Lewis 32: view DHW The Judge overruled the Debtor's Objection to the secured claim of the IRS after the 
IRS had released its first tax lien.  The Court determined that following an examination 
of the debtor's volitional return, the IRS discovered that taxes were due. Based on that 
examination, the IRS again assessed the tax and refiled second notice of lien. Nothing 
in the statute precludes a reassessment of this nature. The second filing of the lien 
was based on examination not error, thus, the revocation of release procedures were 
unnecessary. 

https://ecf.almb.uscourts.gov/docpub/016013932707
https://ecf.almb.uscourts.gov/docpub/016013891635
https://ecf.almb.uscourts.gov/docpub/016013817779
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3/17/16                  
14-01049

Feggins v. 
LVNV Funding

96: view WRS FDCPA The Judge awarded only $36,259.55 of the $46,458.55 in legal fees of requested.  
The Court concluded that $350 per hour is a reasonable rate for Plaintiff/Debtor 
attorney.  The Court reduced the paralegal rates from the $125 per hour requested to 
$95 per hour.  The Court overruled the Defendants’ objection to certain hours billed by 
Plaintiff's attorney finding the  Defendants waged a war of attrition, engaged in 
conduct designed to harass and inconvenience the Plaintiffs instead of settling the 
relatively cases.  The Court did reduce some entries based on the lack of complexity.   
The Court did not allow Plaintiffs to recover for the attorney’s travel time to and from 
trial. The attorney’s law office was located in Auburn, Alabama at the start of this 
litigation, but while the case was pending he moved his office to Little Rock, Arkansas. 
The Court denied  numerous entries by the paralegal, and a couple by the attorney 
himself, as non-compensable clerical work holding that paralegal expenses are 
recoverable only to the extent that the paralegal performs work traditionally performed 
by an attorney. Otherwise, paralegal expenses are separately unrecoverable overhead 
expenses.  

3/3/16                
14-08010     
CH 13

Vaughn  v. 
Central MS 
Credit Corp

126: view WRS § 362(k) and 
Rule 7068(d)

The Court has already determined that Vaughn attempted to mitigate damages prior 
to filing suit, without success, and that her adversary proceeding was necessary to 
stop CMCC’s ongoing violation of the automatic stay. (See decision below).  
Therefore, she is entitled to recover attorneys’ fees as actual damages. Attorneys’ 
fees a debtor incurs as a result of filing an adversary proceeding qualify as actual 
damages under § 362(k) when they are necessary to stop an ongoing stay violation, 
undo the effects of a stay violation, or recover pre-litigation actual damages.  OFFER 
OF JUDGMENT -  Rule 7068(d) provides that “[i]f the judgment that the offeree finally 
obtains is not more favorable than the unaccepted offer, the offeree must pay the 
costs incurred after the offer was made.” The Court holds that favorability in Rule 
68(d) is an all-or-nothing comparison between the entire judgment and the entire offer; 
i.e., a judgment finally obtained is either more favorable than an offer of judgment or it 
is not.   The overall offer was much lower than Debtor's overall recovery of $51,500 
plus attorneys’ fees and costs.  The Court awarded Debtors  $25,951.25 in attorneys’ 
fees.

https://ecf.almb.uscourts.gov/docpub/016013777375
https://ecf.almb.uscourts.gov/docpub/016013725903
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2/22/16               
15-01079      
CH 13

Edwards v. 
Colin

10: view WRS § 523(a)(5) 
and (15)

The ex-wife has raised a genuine dispute of material fact and the Court denied ex-
husbands Motion for Summary Judgment.  Property settlement debt is dischargeable 
in Ch 13 bankruptcy.  The litigants divorce agreement labels money owed to the ex-
wife as "Personal Property Division".  However, a Bankruptcy Court cannot rely solely 
on the label used by the parties because it is likely that neither contemplated a 
subsequent bankruptcy.   The parole evidence rule does not apply in cases such as 
the instant one, and factual inquiry under section 523(a)(5) is not limited to the four 
corners of a separation agreement or divorce decree.

2/16/16        
11-03007     
CH 7 

Carly B. 
Wilkins, 
Trustee v. 
AmeriCorp, 
Inc.

361: view WRS 28 U.S.C. § 
144 and § 
455;                 
Rule 55

The Court entered a default judgment in favor of the Ch 7 Trustee in the amount of 
$102,949,220.72.   The Trustee alleged that the defendants were the alter ego of the 
Debtor and that the defendants and the Debtor engaged in a fraudulent debt 
management and debt settlement business. The AP sought turnover of property, 
avoidance of preferential transactions, avoidance of post-petition transfers, avoidance 
of fraudulent transfers and an accounting of the fees the Defendants collected.    
Defendants counsel filed a Motion for leave to take an interlocutory appeal.   This 
Motion was not heard and the trial proceeded without defendant or counsel.   The 
Defendants spent three years avoiding discovery requests and trial.  They were on 
their third set of attorneys.     The judge also denied a Motion to Recuse himself 
finding that his opinions formed were formed on the basis of facts introduced in the 
course of the current proceedings and therefore do not constitute a basis for a bias or 
partiality motion unless they display a deep-seated favoritism or antagonism that 
would make fair judgment impossible.        There were no due process concerns with 
the Default Judgment because the trial was scheduled nine months in advance, the 
defendant and his attorney were personally informed of the trial date in open count 
and yet the defendants failed to appear. 

https://ecf.almb.uscourts.gov/docpub/016013682628
https://ecf.almb.uscourts.gov/docpub/016013661481


Fritz Law Firm, LLC
www.fritzlawalabama.com

334.230.9790

Date Entered  
Case No.         
Chapter Title Link Judge* Rule/Code Summation

Middle District of Alabama Bankruptcy Court Opinions Update

2/2/16          
14-08008

Tarpley v. 
Sallie Mae

61: view DHW §523(a)(8). The Court held the Student Loans to be non-dischargeable finding that the Debtor 
failed to prove the all three elements of the Brunner  test.  The Debtor failed to prove 
by a preponderance of the evidence that his current minimal standard of living is likely 
to persist into the foreseeable future.  The Debtor was only working as a part-time bus 
driver, his wife was unemployed but actively seeking employment, and his 17 year old 
step son was reaching the age of majority. 

1/15/16       
12-01066

Parker v. 
Credit Central 
South

11th Cir§ 362(k)(1) The Eleventh Circuit affirmed the award of punitive damages and attorney's fee 
finding that the creditor willfully contravened the automatic stay when it allowed a state 
court suit to progress two months after notice of the bankruptcy.   

1/15/16        
15-30422    
CH 13

William 
Moorer

67: view WRS § 
1325(a)(5)(B
)

The Court ruled that the Anti-Modification Exception to the Ch 13 cram down rule did 
not apply because most of the land was being used for cattle.  The anti-modification 
provision applies only to mortgages secured by real property that is used exclusively 
as the debtor's principal residence. 

1/12/16       
15-81028     
CH 13

Sherricka L. 
Jones

47: view WRS § 541; 
§1322(b)(2)

The Court sustained the creditor's objection to the Chapter 13 Plan finding that the 
she could not modify the her redemption rights in her Chapter 13 Plan.  The Court 
considered the interplay between the Bankruptcy Code, the Alabama Pawnshop Act, 
the Alabama Uniform Commercial Code (“UCC”), and the Alabama Uniform Certificate 
of Title and Antitheft Act (“AUCTAA”).  The Debtor had neither repaid the loan nor paid 
the pawn charge by the time the pawn contract matured. At that point, her 30-day 
statutory right of redemption began. Debtor filed bankruptcy before her statutory 
redemption period expired, meaning that her redemption period was extended by 60 
days. Her possession of the vehicle gives her bankruptcy estate a possessory right to 
it that is protected by the automatic stay. However, her legal title to the vehicle 
consisted of a mere statutory right of redemption when she filed bankruptcy, and a 
statutory right of redemption cannot be modified in a Chapter 13 plan. She could only 
exercise her right of redemption, if at all, by paying the full redemption. 

https://ecf.almb.uscourts.gov/docpub/016013614148
https://ecf.almb.uscourts.gov/docpub/016013549842
https://ecf.almb.uscourts.gov/docpub/016013535357
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1/12/16                 
15-31811     
CH 13   

Boley 43: view DHW § 1325(a)(3) The court overruled the creditor's objection to the Chapter 13 Plan finding no evidence 
of bad faith or culpable conduct on the debtor's part. The Debtor improperly listed the 
vehicles on her schedules as repossessed.  Although that description of the 
collateral's disposition was inaccurate, the facts are devoid of any evidence of 
deceitful intent. At no time did the debtor conceal the fact that she did not have 
possession of the vehicle.  Debtors are not required to physically delivery a vehicle in 
order to surrender it. 

12/17/15        
15-80607      
CH 13

Angela Porter-
Dennis

44: view WRS § 1325(a)(3) The Court sustained the creditor's objection to the Chapter 13 Plan finding that the 
debtor proposed the Plan in bad faith.  The debtor acted in bad faith by not listing the 
ownership of a vehicle then entering into a title loan contract after filing bankruptcy 
and putting that title loan debt into the Plan.  This was also the debtors fifth bankruptcy 
since 1999. 

12/9/15          
15-03084

Basso et al v. 
Lawson

21: view DHW §523(a)(6) The plaintiff filed an AP to determine the dischargeability of the  default judgment 
entered against the Debtor for allegedly hitting the plaintiff with his vehicle.  The court 
ruled that 1) The default judgment did not invoke collateral estoppel because the issue 
was not actually litigated. 2) To be dischargeable the debtor must intend to injure the 
plaintiff or his property. It is not sufficient that the Debtor intentionally committed an 
act which resulted in injury if the injury was not substantially certain to result from the 
act.  The Judge ruled that the debtor was attempting to escape the plaintiff when the 
injury occurred.  The Debtor did not intend to harm the Plaintiff and therefore the debt 
is dischargeable. 

12/2/15        
14-08010

Vaughn v. 
Central MS 
Credit Corp

100: view WRS §362 The defendant was found to have continued to garnish the wrong "Peggy Vaughn" 
even after they were informed that the plaintiff was in bankruptcy and did not owe 
defendant money. These actions were willful violations of the automatic stay.  The 
Court awarded punitive damage pursuant to § 362 because of its inaction to stop the 
garnishment after receiving notice of the bankruptcy.  Creditors bears the 
responsibility when it uses inadequately trained staff that should know that there is an 
affirmative duty to act with the utmost haste to undo the garnishment. Court awarded 
$1,500 of actual damages plus attorney fees and $50,000 in punitive damages.

https://ecf.almb.uscourts.gov/docpub/016013535360
https://ecf.almb.uscourts.gov/docpub/016013461444
https://ecf.almb.uscourts.gov/docpub/016013433807
https://ecf.almb.uscourts.gov/docpub/016013411524
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12/1/15       
15-03014

Alexander, III   
v. The Mill 
Steel 
Company

178: view DHW The Court determined that there was a genuine issue of fact over a debt and security 
interest.  MSJ were denied. 

11/20/15      
14-01049

Feggins v. 
LVNV Funding

75: view WRS FDCPA Upon trial the Court awarded the plaintiff the maximum statutory award of $1000 plus 
attorney fees.  Several holding included: 1) The Judge excused the presence of one of 
the plaintiffs stating that counsel submitted documents that raised the prima facie 
FDCPA violation.  FDCPA claims are decided under an objective standard and the 
subjective testimony of damages would be unnecessary and irrelevant. 2) A debt 
collector who files a proof of claim on time-barred debt deceptively, unfairly and 
unconscionably attempts to collect a debt in violation of the FDCPA (Crawford ).  
LVNV admitted that they systematically filed stale claims.  3) The plaintiffs suffered 
damages even though they would not have to pay additional money due to a "POT" 
plan. FDCPA is to eliminate abusive debt collection practices.  4) The bona fide error 
defense may not be asserted for a mistaken legal interpretation.  5) The Court must 
apply Crawford  retroactively.  6) The confirmation did not bar FDCPA claims by res 
judicata.  If an issue must be raised through an AP it is not part of the confirmation 
process and unless it is actually litigated, confirmation will not have a preclusive effect. 

11/5/15       
15-03086

USAmeribank,
(Aliant Bank) 
v. Summerlin

17: view WRS § 523(a)(2) 
and § 727

Debtor did not appear.  The Court denied the discharge. 

https://ecf.almb.uscourts.gov/docpub/016013406797
https://ecf.almb.uscourts.gov/docpub/016013376975
https://ecf.almb.uscourts.gov/docpub/016013320018
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11/2/15        
15-80960          
CH 11

Stacy Danley 96: view WRS Rule 9023 
and 
§362(d)(4)(B
)

The Court denied Debtor's Motion to Alter, Amend, or Vacate its Order lifting the 
automatic stay finding that Debtors made no showing of a change in the law or of 
newly discovered evidence that would overcome the fact that the collateral was not 
adequately protected.  The Court upheld its in rem  relief from stay  finding that the 
bankruptcy was part of a scheme to delay, hinder, or defraud creditors. When 
combined with the timing of their prior bankruptcy cases and the lack of good faith in 
which they were prosecuted, the futility of reorganization in this case is further 
evidence of a scheme intended to delay or defraud Liberty Bank.

10/29/15       
13-00302

Land Ventures 
for 2, LLC v.  
Fritz

54: view WKW ALSLA The District Court accepted the Bankruptcy Court's Recommendation to grant 
summary judgment  in favor of defendant.  The Court found:  1) The Court upheld 
defendant's motion to strike a statement pursuant to the sham-affidavit rule - on 
summary judgment, the district court can disregard a party’s affidavit as a sham when 
the affidavit contradicts, without explanation, previously given clear testimony.  2) LV2 
bears the burden at trial of proving, that but for Fritz’s breach of care, the bankruptcy 
would have resolved more favorably to LV2, not merely that it could have done so. 
LV2 has offered 3 hypothetical reorganization plans. However, the evidence does not 
permit a reasonable inference that the bankruptcy court would have found any of the 
three hypothetical plans to be feasible, as required for confirmation by  § 1129(a)(11), 
or that LV2 would have completed any of the plans successfully.

https://ecf.almb.uscourts.gov/docpub/016013304444
https://ecf.almb.uscourts.gov/docpub/016013291516
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10/27/15       
15-03041

DePaola v, 
Sleepy's, LLC

26: view WRS Rule 7012 The Trustee filed and AP to collect the accounts receivable from Defendant.  
Defendant filed an answer and counterclaim requesting a jury trial.  Trustee moved to 
strike the  jury demand, and has moved for judgment on the pleadings on the  
counterclaim as to the counts of account stated and quantum meruit.  The Court ruled 
that the Defendant waived its right to a jury trial by subjecting itself to the Courts 
equitable powers of the claims process.  When the counterclaim exceeds the trustee’s 
claim, it becomes an affirmative claim against the bankruptcy estate. Defendant likely 
would not have waived its right to a jury trial had it limited its counterclaim to the 
amount demanded, or had included language indicating its intent to limit its demand in 
its pleadings, but it did not do so.  Motion For Judgment on the Pleadings: 1)The 
Judge dismissed the Account Stated Counterclaim holding that there were no 
allegation in the  counterclaim that it ever rendered an account statement to debtor, let 
alone that debtor agreed to the indebtedness. 2) The Court found that defendant 
adequately pled a quasi-contract counterclaim for unjust enrichment by  alleging  that 
it paid debtor money for services that were promised  but did no provide, forcing 
defendant to seek performance elsewhere. 

10/19/15       
14-32886        
CH 13

Jerry A. Boyd 33: view DHW § 1330 and 
Rule 9024

The motion to revoke comes outside the 180 day post-confirmation time limitation 
pursuant to §1330 and Rule 9024, relief from the confirmation order cannot be 
obtained.

10/9/15       
14-33126       
CH 13

Michael and 
Mary Taylor

65: view DHW Ala Code 6-2-
37 and 34

The Court overruled the object to creditors claim holding that its was not barred by the 
statute of limitations. The Court held that a revolving consumer credit agreement is not 
an open account under Alabama law for statute of limitation purposes it is an account 
stated which is subject to the 6 year statute of limitation. 

https://ecf.almb.uscourts.gov/docpub/016013282673
https://ecf.almb.uscourts.gov/docpub/016013253183
https://ecf.almb.uscourts.gov/docpub/016013221241
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10/5/15         
11-81204

Billy Jack 
Smith, II

63: view WRS § 105; 
§327e; §330

The Court sanctioned attorneys that allowed a Debtor to receive worker's 
compensation funds that were provided for in the Plan.  The Court offered some 
suggestions to avoid this: 1) Debtor attorneys should always list a Debtor's plaintiff 
attorney as a creditor so that attorney gets notice of the filing. 2) Prepetition lawsuits 
should be listed in the petition in such details so the Trustee can find the lawsuit. 3) 
Debtor's workers compensation can be fully exempt and needs to be exempt from the 
beginning.  4) All plaintiff attorneys should file a Motion to be Employed  5) Plaintiff 
attorneys taking a new case should search PACER for bankruptcy filings.

9/29/15      
12-03033

Crawford v. 
LNVN 
Funding, LLC

52: view DHW FDCPA The Court granted the Creditor's motion to dismiss because the FDCPA claim was 
filed past the Statute of Limitations.  The Court ruled that the one year statue of 
limitation begins to run on the filing of the stale proof of claim. The court recognizes 
that a compulsory counterclaim is not subject to the one-year limitation, Plaintiff’s 
claim cannot properly be classified as a compulsory counterclaim for the 
aforementioned reasons. Thus, the FDCPA’s one-year limitation will apply.  Further, 
the mere filing of a stale proof of claim by a creditor is not a stay violation.

https://ecf.almb.uscourts.gov/docpub/016013203022
https://ecf.almb.uscourts.gov/docpub/016013155701
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9/22/15          
13-01008

McLean et al 
v. GreenPoint 
Credit, LLC

http://m 11th Cir§ 524(a)(2)   
and § 105

The Eleventh Circuit affirmed the lower courts ruling that the Defendant violated the 
discharge injunction by filing a proof of claim in a bankruptcy proceeding to collect a 
debt discharged in a previous bankruptcy.   The Court then vacated the punitive 
sanctions for lack of due process.   The Court ruled that the since the Creditor had 
withdrawn its claim, and from the plain language of the lower court rulings, the fine 
were punitive rather than coercive.  Punitive fines receive the procedural protection 
owed to an alleged criminal contemnor.  Although the Court declined to decide the 
merits of the request for this relief, it was noted that, in bankruptcy as well as other 
contexts, courts have traditionally been reluctant to grant punitive damages absent 
some showing of reckless or callous disregard for the law or rights of others.  The 
Court also vacated the award of compensatory sanctions and with the direction that 
"To recover damages for emotional distress, a plaintiff must (1) suffer significant 
emotional distress, (2) clearly establish the significant emotional distress, and (3) 
demonstrate a causal connection between that significant emotional distress and the 
violation of the [discharge injunction].” 

http://media.ca11.uscourts.gov/opinions/pub/files/201414002.pdf
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9/18/15         
15-08008

Richardson v. 
PNC Mortgage

28: 
view

WRS §1327(a) 
and LBR 
3015-4

Creditor's motion to dismiss was granted in part and denied in part. Debtors’ objection 
to the proof of claim (Count IV) will be overruled because it is barred 
by res judicata stemming from confirmation of their Chapter 13 plan. Not only did they 
not object to the claim at that time, they actually amended their plan to make it 
conform with the claim. LBR 3015-4 non-binding-effect-of-confirmation provision 
applies to the amount of debt listed in the debtor’s plan. It does not purport to provide 
that confirmation will not be binding as to the amount of debt listed in an allowed 
claim. The Court dismissed  the claim for misrepresentation (Count I) because they 
have not adequately alleged any misrepresentation on the part of PNC. The RESPA 
claim (Count V) was dismissed because they have not adequately alleged any 
damages or pattern of noncompliance, and because PNC timely and sufficiently 
responded to their Qualified Written Request.  Creditor’s motion will be denied as to 
the Debtors’ claims of suppression of material facts (Count II) and breach of contract 
(Count III).  PNC’s predecessor waived its right to enforce the Note’s balloon payment, 
meaning that PNC’s later attempted enforcement of the balloon payment was 
wrongful.  

9/9/15           
15-08038      
CH 13

Holloway v. 
Atlas 
Acquistions, 
LLC

12: 
view

WRS FDCPA The Court held that it would apply the Crawford ruling (Stale proof of claims filed in a 
Ch 13 violate the FDCPA) retroactively and that Creditors mistake of law is not a bona 
fide error. 

9/2/2015     
14-08012     
CH 13

Harrelson v. 
Spray, et al

56: view WRS Federal 
Arbitration 
Act

The Court denied the Motion to Compel Arbitration for violation of the debt relief 
agency restrictions holding that the case requires the specialized knowledge of this 
court due to the predatory nature of the alleged scheme of the Defendant. The Court 
ruled that the turnover and fraudulent conveyance claims are referable to arbitration.

8/27/15        
15-03031     
CH 7

Loucks et al v. 
Smith

13: view WRS §523(a)(6) The Court dismissed the AP for failure to state a claim holding that vicarious liability, 
without more, cannot form the basis for a determination that the Debtor's conduct was 
"willful" pursuant to §523(a)(6).   

https://ecf.almb.uscourts.gov/docpub/016013144966
https://ecf.almb.uscourts.gov/docpub/016013144966
https://ecf.almb.uscourts.gov/docpub/016013108101
https://ecf.almb.uscourts.gov/docpub/016013108101
https://ecf.almb.uscourts.gov/docpub/016013087590
https://ecf.almb.uscourts.gov/docpub/016013067964
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8/25/15             
14-01049                       
CH 13

Feggins v. 
LVNV 
Funding, LLC 
et al 

67: view WRS FDCPA                       
§501

The Court followed the 11th Circuit ruling in Crawford that time-barred proof of claims 
are false, deceptive, or misleading and are unfair or unconscionable and denied 
Defendants Motion for Judgment on the pleading.

8/20/15              
14-03068

Jarman v. 
Gulfinance

42: view MHT §362 The District Court upheld the Bankruptcy Court ruling:  That a creditor did not violate 
the automatic stay by obtaining a default judgment against the Debtor's spouse when 
the spouse was listed on the debt as the borrower, even though the spouse did not 
sign the note and the debt was not originated for her.

7/16/15         
11-81204                      
CH 13

Billy Jack 
Smith

43: view WRS §1307                  
§349

A debtor who converted $22,000 in lawsuit proceeds that were pledged to the Plan 
had his Ch 13 dismissed with prejudice and was given a 5 year bar to refiling.  In the 
case of a dismissal with prejudice, any debt in existence as of the date of filing will not 
discharge in future cases. 

7/8/15           
14-33373            
Ch 13

Sharon T 
Fulmer

40: view WRS §706(a) The Court ruled that an ex-wife did not act in bad faith when converting a Ch 7 to a Ch 
13 in order to have a Domestic Support Obligation discharged.  The husband objected 
to the conversion.  The Court explained that 1) seeking a discharge is not, by 
definition, acting in bad faith; 2) a zero percent plan is not alone bad faith.  Creditors 
can object to such a Plan as not complying with the Bankruptcy Code; 3) any creditor 
claiming that the schedules are inaccurate must demonstrate the inaccuracy in some 
material way.

6/26/15                
13-01119             
CH 13

White v. First 
Financial

44: view WRS §1328            
§524

The Court awarded the Debtor $1,913.80 when a creditor and the loan manager rolled 
discharged debt into a new loan then brought civil suit against the debtor.  The 
collection attorney was not held liable because the creditor made it appear to the 
attorney that then entire balance was post-petition.   Punitive damages were not 
awarded because the Debtor approached the creditor about obtaining a post-petition 
loan.  The Court noted that the payments were not permissible voluntary payments 
under § 524(f) because they were made pursuant to a obligatory contract.

https://ecf.almb.uscourts.gov/docpub/016013056708
https://ecf.almb.uscourts.gov/docpub/016013043855
https://ecf.almb.uscourts.gov/docpub/016012912843
https://ecf.almb.uscourts.gov/docpub/016012881225
https://ecf.almb.uscourts.gov/docpub/016012844549
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6/3/15               
15-80266         

Lateefah 
Muhammad

30: view WRS §362(c)(3) The Debtor's Motion to Extend the Automatic stay filed in conjunction with her third 
bankruptcy filing was denied because, in part, she failed to show clear and convincing 
evidence that she had a material change in circumstances that would allow her to 
perform under the new Plan.  To carry the burden, the debtor needed to submit 
sufficient evidence to convince the Court that it was "highly probable" that her case 
was filed in good faith.  She merely provided an unsubstantiated budget.

5/15/15            
15-08011         
CH 13

Maddox v 
Capital One

26: view WRS §524(a)(2) The Court denied Capital One's Motion to Dismiss the adversary proceeding.  The 
Complaint's allegation that the express language of the Chapter 13 proof of claim 
seeks to impose personal liability for a debt that was discharged in a previous Chapter 
7 bankruptcy case appears to be a violation of the discharge injunction.  The opinion 
delineates secured debt and unsecured debt that had been previously discharged.  
The creditor was free to pursue the in rem  liability in the new Chapter 13.  However, 
the creditor's proof of claim stated "Creditor reserves the right to amend its claim to 
seek a deficiency balance, if any, in the event the creditor's collateral is liquidated."

5/21/15          
14-03025       
CH 13

Irby, III v. F&S 
Auto Sales

54: view WKW § 362 The District Court overturned the Bankruptcy Court's decision holding that the taking a 
vehicle from a home is an "act of obtaining possession" even if it appeared that the 
Debtor voluntarily surrendered the vehicle.   The act was a technical violation of the 
automatic stay and the case was remanded for a hearing and determination of 
damages.   The voluntary surrender may be considered to mitigate the damages.  
When a Creditor receives actual notice, the burden is on the creditor to ensure that 
the automatic stay in not violated. 

https://ecf.almb.uscourts.gov/docpub/016012758717
https://ecf.almb.uscourts.gov/docpub/016012698961
https://ecf.almb.uscourts.gov/docpub/016012687779


Fritz Law Firm, LLC
www.fritzlawalabama.com

334.230.9790

Date Entered  
Case No.         
Chapter Title Link Judge* Rule/Code Summation

Middle District of Alabama Bankruptcy Court Opinions Update

4/30/15           
15-03009

McCall v 
Househould 
Finance

12: view DHW Rule 7012 The Bankruptcy Court recommends to the District Court that It find that the Plaintiff's 
Counts II-V of the adversary proceeding (AP) are barred by the doctrine of res judicata 
in that a State Court adjudicated the claims previously.  The opinion concludes that 
the doctrine of res judicata bars not only claims that were raised in the prior actions 
but also claims that could have been raised.  The AP asserts breach of contract, 
fraud, fraudulent suppression and violation of DTPA.  The State court action asserts 
only breach of contract and fraud.  However, the facts asserted in the AP are the 
same facts asserted in the State Court claims.  Therefore, all four counts arise out of 
the same nucleus of operative facts and res judicata bars the additional claims that 
could have been raised. 

4/10/15        
14-01050       

Critten v. 
Quantum3 
Group

35: view WRS Rule 3001 The creditor filed a claim that was bar by the Statute of Limitations.  The Debtor 
objected to the claim and it was disallowed. Thereafter it filed an AP seeking damages 
for the filing of the claim.   The Court dismissed the AP complaint as it failed to state a 
cause of action concluding that Rule 3001 does not indicate any intention to create a 
private right of action.  It is a claims processing rule intended to aid the Court in 
determining whether a claim should be allowed.  A properly filed proof of claim is 
prima facie evidence that a creditor has a valid claim.  If a proof of claim runs afoul of 
the rule it is not entitled to a presumption of validity.

4/9/15           
13-03114         
CH 13

Hudson  v. 
PrimeSouth 
Bank

51: view DHW §362               
§509             
§1301                 
§549

There was no violation of the automatic stay when the creditor continued to receive 
payments from the Ch 13 Trustee after the co-debtor satisfied the claim.  Pursuant to 
§509 a co-debtor, guarantor, who pays the claim of a creditor is subrogated to the 
rights of such creditor.  Also, the creditor did not violate the co-debtor stay because 
the co-debtor initiated the payoff of the loan.  Further, since the guarantor's payment 
did not extinguish the claim, the payments to the creditor were authorized by the court 
and not subject to recovery under §549.

4/2/15         
14-03118

Williams v. 
Resurgent 
Capital

14: view DHW FDCPA The Judge recommended that the District Court dismiss the AP finding that the one 
year Statute of Limitation bars the FDCPA claim.  The Debtor filed the AP over 4 
years after the filing of the proof of claim. The court ruled the statue of limitation 
begins to run on the date of filing the proof of claim.  

https://ecf.almb.uscourts.gov/docpub/016012644816
https://ecf.almb.uscourts.gov/docpub/016012583405
https://ecf.almb.uscourts.gov/docpub/016012577359
https://ecf.almb.uscourts.gov/docpub/016012552186
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3/25/15       
13-03059      

Acosta-Conniff  
v. ECMC

62: view WRS §523(a)(8) REVERSED BY DISTRICT COURT. SEE ABOVE ---- Using the Brunner test the 
Bankruptcy Court held that the Student Loans are discharged.  The Debtor would face 
an "undue hardship" for the following reason: 1) The Debtor would not be able to 
maintain a minimal standard of living if required to make the student loans payments 
calculated to be $915 a month; 2) the availability of an income contingent repayment 
plan does not preclude the possibility of a discharge where the undue hardship 
requirement is met; 3) the fact that she anticipated little change in her income and 
expenses were "additional circumstances" indicating her state of affairs is likely to 
persist; 4) The debtor made a good faith effort for years to repay her student loans.  
The Debtor was a single mother teaching special education in a rural area.  

3/23/15         
14-08009      
CH13

Saggus v. 
Saggus

25: view WRS §523(a) The Court ruled that the debt owed to the ex-wife was dischargeable in the Ch 13 for 
the following reasons  1) it was not a domestic support obligation under §523(a)(8).  
The divorce agreement gave no indication that the parties intended the debt as 
support for the ex-wife; 2) the Debt did not arise out of a fraud under §523(a)(2)(B).  A 
debt is non-dischargeable if it is induced by a materially false and intentionally 
deceptive written statement of financial condition.  No written statement of financial 
condition was submitted; 3) Filing bankruptcy after promising to pay a consent 
judgment and not file bankruptcy is not a misrepresentation made with the intend to 
deceive the creditor under §523(a)(2)(A).

3/10/15       
14-08012     

Harrelson v. 
DSSC, Inc. 
and Spray

46: view WKW 28USC §157 The Court denied the Defendants motion to withdraw the reference from Bankruptcy 
Court to the District Court holding that the whether an arbitration agreement requires 
one to arbitrate and whether a class action waiver is enforceable does not require 
"substantial and material consideration" of non title 11 law for the resolution.  Under 
the substantial and material standard, mere application of federal law does not make 
withdrawal mandatory.  Withdrawal is only mandatory when complicated, interpretive 
issues' are involved, especially with matters of first impression or where there is a 
conflict between bankruptcy and other laws.  The Bankruptcy Judge in question had 
many rulings on motions to compel arbitration in adversary proceedings. 

https://ecf.almb.uscourts.gov/docpub/016012524903
https://ecf.almb.uscourts.gov/docpub/016012515559
https://ecf.almb.uscourts.gov/docpub/016012470037
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3/10/15        
12-01066   

Parker v. 
Credit Central 
South, Inc.

83: view WKW §362 The District court affirmed in part and vacated and remanded in part the BK Court's 
awarding of damages for violation of the automatic stay.  A) The Debtor being 
"stressed out" after receiving a summons at work failed to show significant emotional 
distress as required by Lodge v. Kondaur  705 F.3d 1263 (11th Cir.2014).  Lodge 
holds that "at minimum, to recover 'actual' damages for emotional distress . . . a 
plaintiff must 1) suffer significant emotional distress, 2) clearly establish the significant 
emotional distress and 3) demonstrate a causal connection between the distress and 
the violation of the automatic stay".        B) The Creditor acted with reckless disregard 
of whether it was violating the stay because it did not effectively stop the prosecution 
of a lawsuit.  That conduct is serious enough to warrant punitive damages. The 
absence of any compensable emotional distress or other actual damages does not 
preclude the awarding of punitive damages because attorney fees to prosecute the 
violation is a "actual damages."      C) The Court acknowledge that the duty to mitigate 
damages by "lawyers cooperating in a spirit of professionalism to ensure that the 
automatic stay is not violated and that inadvertent violations are remedied promptly 
with a minimum expense."  However, any attempt to mitigate damages in this case 
would not have lowered expenses.

1/22/15       
13-03100    
CH7

Owens v. 
KHEAA

63: view WRS §523(a)(8) Debtors who only paid $147.02 towards $24,414.27 of student loans failed to show 
evidence that they made a good faith effort to repay the loans as required by the 
Brunner  test.  The court held that the students loans were excepted from the 
discharge. 

12/24/14     
14-10980         
CH 13

Heather 
Lawless

26: view WRS § 506(a) The claim of a judgment creditor was denied as secured because the creditor failed to 
file the Certificate of Judgment with the Judge of Probate.

12/23/14      
10-30570     
CH7

Innes T. 
McIntyre

197: 
view

WRS § 363 The Judge denied a Motion to Compromise and a Motion to Sell holding that the 
property owned by an entity that is not in bankruptcy is not property of the estate and 
cannot be sold by the Trustee.  Further, where there is no equity in the property to 
benefit the estate, the property should be abandoned and not sold. 

https://ecf.almb.uscourts.gov/docpub/016012470995
https://ecf.almb.uscourts.gov/docpub/016012306365
https://ecf.almb.uscourts.gov/docpub/016012221594
https://ecf.almb.uscourts.gov/docpub/016012220044
https://ecf.almb.uscourts.gov/docpub/016012220044


Fritz Law Firm, LLC
www.fritzlawalabama.com

334.230.9790

Date Entered  
Case No.         
Chapter Title Link Judge* Rule/Code Summation

Middle District of Alabama Bankruptcy Court Opinions Update

12/16/14      
14-01049

Feggins  v. 
LVNV Funding

33: view WRS FDCPA The Defendant's Motion to Reconsider/Motion to Stay Proceedings was denied for two 
reasons: 1) A Stay of proceedings on the chance that controlling authority might 
change in the future is a poor policy and 2) Where a class is not certified, the "first-
filed" rule does not operate to stay a subsequently filed civil action by an individual 
who is not a named party in the earlier filed action. 

12/12/14      
14-80748      
Ch 13

Foster 30: view WRS Ala Code          
§ 6-10-2

The Court disallowed a homestead exemption of a wife who was not on the deed of 
the home.  Under Alabama  a claim of exemption exist in property if the Debtor can 
show both ownership AND use of the property.  The Court acknowledged that if the 
Debtor's were divorced that a court might award the wife interest in the property, but 
this interest was merely an expectancy interest and not a present ownership interest in 
the property.  

11/25/14      
14-10944        
CH 13

Pamela G. 
Critten

50: view WRS Rule 9024 The debtor's false statement on her petition did not create excusable neglect or 
surprise causing the creditor not filing a response to an objection to a claim.  
Therefore, the creditor's Motion to Reconsider the disallowance of its claim was 
denied even though it had at least a meritorious defense to the objection.  

11/24/14      
13-01103       
CH 13

Coon v. 
Henderson

23: view WRS §1328       
§507(a)

Using the "Benson" factors, the Court held that 1) periodic payments that ended upon 
remarriage/co-habitation were in the nature of support and therefore entitled to priority 
(the ex-spouse also used payments as an alimony deduction on his tax-returns); 2) 
The obligation to pay monies from his retirement account are not entitled to priority, 
wherein the divorce court ruled that such payments were, part of the parties' agreed 
upon property settlement.   

11/24/14      
14-31761        
CH 13

Michael L. 
Davison

62: view DHW §1328       
§507(a)

Attorney fees awarded to the ex-spouse incurred as part of child support modification 
and contempt constitutes "support" for the former spouse and is therefore entitled to 
priority status.   Claims for attorney fees are to be determined based upon whether the 
representation was related to a domestic support obligation or a property settlement. 

10/28/14     
14-03102         
CH 13

Waugh v. 
Alabama Gas 
Corp

10: view DHW The Court dismissed the Stay Violation AP for lack of subject matter jurisdiction.  The 
AP was filed 4 days before the bankruptcy case was dismissed.  The claim was that 
ALAGASCO sent one letter.  Courts can decline to retain jurisdiction in an AP once 
the underlying bankruptcy is dismissed unless exceptional circumstances exist. 

https://ecf.almb.uscourts.gov/docpub/016012190331
https://ecf.almb.uscourts.gov/docpub/016012179136
https://ecf.almb.uscourts.gov/docpub/016012124001
https://ecf.almb.uscourts.gov/docpub/016012117085
https://ecf.almb.uscourts.gov/docpub/016012117297
https://ecf.almb.uscourts.gov/docpub/016012025878
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9/30/14       
12-08029         
CH 7 

RES GA 
TWO, LLC v. 
Hiett

71: view DHW §523(a)(2)                   
§727(a)(2)

1) The Court ruled that when a Debtor consents to an extension of time for a plaintiff 
to file a complaint, he has waived his right to enforce the statutory deadlines. 2) The 
Court denied the §523(a)(2) count finding that even though the Debtor misrepresented 
the amount of cash deposits and the existence of a corporation, the bank did not rely 
on the misrepresentation.  The bank's employees testified that the misrepresentation 
of cash did not effect their decision and the bank was shown to have actual 
knowledge of the corporation not listed. 3) The Debtor's discharge was denied 
pursuant to §727(a)(2)(A) for concealing assets by having all of the "fruits of his labor" 
deposited into a company account that was owned by others and using that account to 
pay his personal expenses. 

9/22/14        
14-03068          
CH 13

Jarman v. 
Gulfinance, 
LLC

16: view DHW §362 The Court held that a creditor did not violate the automatic stay by obtaining a default 
judgment against the Debtor's spouse when the spouse was listed on the debt as the 
borrower, even though the spouse did not sign the note and the debt was not 
originated for her.  The spouse could have defended the suit in State court but failed 
to do so. 

8/25/14       
13-01008        
CH 13

McLean v. 
GreenPoint 
Credit

47: view WKW §362 The District Court affirmed the Bankruptcy Courts ruling that the creditor willfully 
violated the automatic stay confirming that 1) filing a claim on a discharged debt is a 
act to collect a debt; 2) computer errors do not negate a willful violation; 3) the res 
judicata effect of a confirmed Ch 13 Plan is not absolute; and 4) the monetary relief is 
authorized by §105.

7/29/14       
14-03025         
CH 13

Irby, III v. F&S 
Auto Sales

33: view DHW A Motion to Reconsider was denied.    *********This case was overturned on appeal.  
See above.

https://ecf.almb.uscourts.gov/docpub/016011920226
https://ecf.almb.uscourts.gov/docpub/016011887971
https://ecf.almb.uscourts.gov/docpub/016011790627
https://ecf.almb.uscourts.gov/docpub/016011695572
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7/10/14             
12-03033  
CH 13

Crawford v. 
LVNV Funding

http://
media.c
a11.usc
ourts.go
v/opini
ons/pu
b/files/
201312
389.pdf

11th 
Cir

FDCPA The 11th Circuit ruled that filing a proof of claim to collect a stale debt in Chapter 13 
bankruptcy violates the Fair Debt Collection Practices Act

7/24/14         
10-03042         
CH7

Chase v. 
Nelms

§523(a)(2)(A
)

The Court held that the Debtor committed fraud by fraudulently collecting money from 
clients who owed money to Chase misrepresenting that he would solve their debt 
problems.  The debt of $9,979,229.52 owed to by Nelms to Chase is excepted from 
discharge.  

5/13/14                
14-80467  
CH 7

Hobbs and 
Jenkins

20: view DHW 28 USC 
§1930

The fact that a debtor paid an attorney fee of $800 does not alone disqualify the 
debtor from a waiver of the filing fee.  The Debtor's application to proceed in forma 
pauperis is approved. 

4/18/14       
11-03007        
CH 7

Hamm v. 
AmeriCorp 
(Allegro Law)

359: 
view

11th 
Cir

The Motion of Reconsideration is denied.  The 11th Circuit upholds the District Court's 
dismissal of the appeal confirming that he district court lacks jurisdiction to hear 
appeals from the bankruptcy court's denial of a motion to recuse.

3/17/14          
12-08006        
CH 7 

Perry v. IRS 72: view DHW §505                    
§506

The Debtor sought to have the Court determine the extent of tax liability and the 
extent of a tax lien.  § 505 states that the Bankruptcy Court "may" determine the 
amount or legality of any tax.  The Court abstain from making a determination.  The 
Court found that this is a no asset case, the remaining issues concerning the extent of 
the liability of the debtor to the IRS and the determination of the extent of the tax lien 
do not affect the unsecured creditors in the case nor do they involve the efficient 
administration of the chapter 7 case in any way. Nor do these determinations 
necessarily fall “well within the expertise” of the bankruptcy court. In contrast, the only 
party to benefit from such determinations is the debtor, and the issues involved in 
making these determinations are best left to the appropriate non-bankruptcy forum.

http://media.ca11.uscourts.gov/opinions/pub/files/201312389.pdf
http://media.ca11.uscourts.gov/opinions/pub/files/201312389.pdf
http://media.ca11.uscourts.gov/opinions/pub/files/201312389.pdf
http://media.ca11.uscourts.gov/opinions/pub/files/201312389.pdf
http://media.ca11.uscourts.gov/opinions/pub/files/201312389.pdf
http://media.ca11.uscourts.gov/opinions/pub/files/201312389.pdf
http://media.ca11.uscourts.gov/opinions/pub/files/201312389.pdf
http://media.ca11.uscourts.gov/opinions/pub/files/201312389.pdf
http://media.ca11.uscourts.gov/opinions/pub/files/201312389.pdf
https://ecf.almb.uscourts.gov/docpub/016011431738
https://ecf.almb.uscourts.gov/docpub/016011350803
https://ecf.almb.uscourts.gov/docpub/016011350803
https://ecf.almb.uscourts.gov/docpub/016011229124
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3/4/14    
1103007    
CH 7

Hamm v. 
AmeriCorp 
(Allegro Law)

358: 
view

11th 
Cir

The 11th Circuit upholds the District Court's dismissal of the appeal confirming that 
the district court lacks jurisdiction to hear appeals from the bankruptcy court's denial of 
a motion to recuse

2/11/14          
09-81861          
CH 13

Murphy 62: view DHW §348(f) The Court ruled that when a confirmed Chapter 13 case is converted to a Chapter 7 
all remaining funds held by the Trustee belong to the debtor as after acquired 
property. 

2/11/14          
12-01066      
CH 13

Parker v. 
Credit Central 
South, Inc.

28: view WRS §362 Creditors have an affirmative duty to stop any civil action from proceeding once they 
receive notice of the bankruptcy.  The creditor in this case filed suit 9 days prior to the 
bankruptcy filing.  Once they received notice they did not file any motions in the state 
court action.   The sheriff served the Debtor with the lawsuit at his place of business 
more than a month after the filing.  A default judgment was then entered.   The Court 
awarded actual damages of $2,000, punitive damages of $10,000 plus attorney fees.                                               
APPEALED _ SEE ABOVE

1/10/14          
10-03042   
CH 7

Chase v. 
Nelms

101: 
view

WRS §523 Chase filed a complaint to have its debts deemed non-dischargeable based on fraud. 
They allege that the debtor created a scheme to defraud them through two debt 
consolidation companies.  Chase filed a motion for summary judgment.   The Court 
denied the motion holding that § 523 requires that a debtor must have an intent to 
defraud.  The Court stated that intent and reliance are generally inappropriate for 
resolution by summary judgment.   Courts must draw all inferences in favor of the non-
moving party no matter how little the non-movant provides to the Court.  

https://ecf.almb.uscourts.gov/docpub/016011182916
https://ecf.almb.uscourts.gov/docpub/016011182916
https://ecf.almb.uscourts.gov/docpub/016011106866
https://ecf.almb.uscourts.gov/docpub/016011107742
https://ecf.almb.uscourts.gov/docpub/016010998368
https://ecf.almb.uscourts.gov/docpub/016010998368


Fritz Law Firm, LLC
www.fritzlawalabama.com

334.230.9790

Date Entered  
Case No.         
Chapter Title Link Judge* Rule/Code Summation

Middle District of Alabama Bankruptcy Court Opinions Update

1/6/14           
12-08021          
CH 7

Al-Riyami v. 
US Dept of 
Education

32: view DHW §523(a)(8) The Court determined that the Debtor's student loans were dischargeable under the 
three prong Brunner  test for "undue hardship."  1)  Minimal Living Standards -  The 
Court held that the Debtor's reasonable expenses exceeded her income, which 
includes public assistance, by over $500 per month.  2) Persistent Circumstance - 
Because the Debtor has two minor children she is raising as a single mother and her 
sociology degree is not highly marketable she does not have a realistic hope of a 
higher paying job in the foreseeable future 3) Prior Good Faith Effort to Repay - The 
11th Cir has rejected a per se rule the a debtor cannot show good faith where he/she 
has not enrolled in an income contingent repayment program.  The Debtor had made 
some efforts over the years to pay and a repayment program would not currently 
require her to pay any monthly payments.  

1/3/14               
12-03066                
CH 13

Sander v. 
Community 
Cars, et al

56: view DHW §362 Community Cars repossessed a vehicle post-petition due to a clerically mistake.  The 
vehicle was returned the same day it was repossessed.  The Debtor suffered various 
anxiety issues after the repossession. Later the Debtor surrendered the vehicle and 
Community Cars and claimed a deficiency balance of over $5,600.  The court made 
two significant rulings.  One, the court awarded the Debtor actual damages of $3,564 
for medical, $72 for lost wages, $2,500 for mental anguish and attorney fees.  The 
Court did not award punitive damages holding that punitive damages are not 
appropriate for one-time incidents.  Second, the Court disallowed the deficiency claim 
based on the fact that Community Cars failed to follow the notice and calculations 
requirements of Ala Code § 7-9A-611.  

12/23/13    
13-03113       
CH 7

Yates v. Davis 14: view WRS § 
523(a)(2)(A)

Pro Se Creditor alleged that failure to repay a judgment stemming from a auto 
accident constitutes fraud and thus make the debt non-dischargeable pursuant to § 
523(a)(2)(A).   The Judge granted a Motion to Dismiss for failure to state a claim.  The 
Court could not conceive how a car accident was somehow the product of fraud.  The 
Court followed the precedent that a broken promise or a simple failure to repay does 
not in and of itself establish fraud.

https://ecf.almb.uscourts.gov/docpub/016010981741
https://ecf.almb.uscourts.gov/docpub/016010975634
https://ecf.almb.uscourts.gov/docpub/016010952223
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12/10/13     
12-08006     
CH 7 

Perry v. IRS 62: view DHW §505                    
§506

The Court excluded the Debtor's IRS debt from discharge.  The Debtor filed its tax 
returns years after they were due and well after the  IRS filed substituted returns 
(assessments). The Court followed the 5th Circuit ruling that for discharge purposes 
the 2005 BAPCPA changes excludes late filed returns as a "return".  This creates a 
per se rule that any late filed return is not a "return" for purposes of assessing the 
dischargeability of its related tax liability.  Interestingly, the IRS argued that this 

           12/3/13       
11-03007    
CH 7

Hamm v. 
AmeriCorp 
(Allegro Law)

356: 
view

WRS The district court lacks jurisdiction to hear appeals from a bankruptcy court's denial of 
a motion to recuse because a motion to recuse is an interlocutory order.  Recusal is 
not an listed interlocutory order in §158(a) that would allow jurisdiction.  The recusal 
does not involve a controlling question of law as to which there is a substantial ground 
for difference of opinion.

11/8/13      
13-01008    
CH 13

McLean v. 
GreenPoint 
Credit

20: view WRS §524 The Court imposed sanctions on the creditor for violating the Discharge order.  The 
creditor filed a proof of claim in Debtor's current bankruptcy for a debt that was 
discharged in a prior bankruptcy.  The claim prompted the Bankruptcy Court to issue a 
notice that his Ch 13 payments would be increased to an amount that he could not 
afford.  The Court awarded the Debtor actual damages in the amount of $25,000.00, 
punitive damages in the amount of $50,000.00, plus attorney’s fees in the amount of  
$18,355.16.  The Creditor has appealed this ruling.  APPEALED - AFFIRMED.

11/1/13      
11-10221    
CH13

Quitman-
Booker

194: 
view

WRS §1322                  
§1325                    
Rule 3015,

The Debtor filed a Ch 13 Plan wherein all proceeds from a lawsuit would be paid over 
to the Trustee.  The lawsuit stemmed from a condemnation action against property.  
Sun South had a lien on the property.  The underlying dispute was settled so that the 
Debtor received $100,000 in damages, the city received clear title to the property and 
Sun South received $25,000 of the $100,000 for a release.  Sun South was owed 
more money than the $25,000.  After Sun South received the $25,000 it filed a Motion 
for Immediate Distribution of Remaining Settlement Funds.  The Court treated this as 
an objection to confirmation.   The Court then ruled that Sun South was it was entitled 
to the $25,000 amount it agreed to the remainder was paid to the Trustee to be 
distributed to unsecured creditors.

https://ecf.almb.uscourts.gov/docpub/016010907673
https://ecf.almb.uscourts.gov/docpub/016010897341
https://ecf.almb.uscourts.gov/docpub/016010897341
https://ecf.almb.uscourts.gov/docpub/016010807941
https://ecf.almb.uscourts.gov/docpub/016010780735
https://ecf.almb.uscourts.gov/docpub/016010780735
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9/23/13        
10-11972       
CH 13

Cunningham 81: view WRS Debtor executed a deed-in-lieu of foreclosure.  The Bank attempted to sell the 
property but it had not sold.  The Bank filed a claim for the entire amount of the debt.  
Debtor objected claiming the doctrine of laches.  To prevail on the defense of laches 
the debtor must establish that there was a delay in collection of the debt that cannot 
be excused and that prejudiced the debtor.  The Court ruled that the bank's action was 
excusable because it was attempting to sell the property.  

9/3/13            
12-31486          
CH 7

Bryan 101: 
view

WRS §363 The Court ruled that the bidding process ended when the winning bidder was named, 
and the fact that the Debtor's now have crafted a better offer, after learning the 
amount of the winning bid, is an insufficient reason to disrupt the sale.  There is an 
underlying tension between the finality and regularity in the sale of bankruptcy estate 
property and the need of a Trustee to obtain  the highest price of the property being 
sold.   The Court reasoned that  reopening the bidding after the highest bidder has 
spent considerable time and money negotiating a contract would chill future interest in 
purchasing items from bankruptcy estates.  

8/29/13          
12-03095    
CH 11

MP-Tech v. 
Best Rental

28: view DHW §547(b) For a creditor to prevail on an "ordinary course" defense to a preference action it must 
show that the transfers were A) made in the ordinary course of business or financial 
affairs of the Debtor and the transferee; or B) made according to ordinary business 
terms.   Best Rental choose to prove the ordinary course between itself and the 
Debtor.  In a case of this nature the creditor will provide the Court with a compilation of 
all of its invoices from the pre-preference period.  The Creditor will highlight for the 
Court either the average length of time between invoice and payment date or the 
range within which payments were typically made.   Best Rental testified that on 
average MP-Tech paid invoices eighty five days from the invoice date.  The Court 
award the preference payment of all payments that reflected invoices more that eighty 
five days for the invoice date. 

https://ecf.almb.uscourts.gov/docpub/016010626753
https://ecf.almb.uscourts.gov/docpub/016010552888
https://ecf.almb.uscourts.gov/docpub/016010552888
https://ecf.almb.uscourts.gov/docpub/016010541631
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8/23/13            
08-31769      
CH 13

Wilkinson 60: view DHW §1329(a)(1)          
§1325

The Court ruled that once Plan payments are complete a motion to modify is time 
barred.  In a footnote, the Court noted that a post confirmation inheritance is property 
of the estate.  The inheritance came in a few months before the Plan was to be 
complete and the Trustee's Motion to Modify was not filed prior to the Debtor making 
the last payment.

8/6/13                
12-03073   
CH 13

Leftridge v. 
Easy Money

29: view DHW §362 The Debtor conceded that the Creditor did not violate the automatic stay by presenting 
Debtor's pre-petition check to the bank for payment.   The Court then ruled that the 
retention of those funds is also not a violation of the automatic stay because the funds 
were no longer part of the estate.  The Court denied the Creditors motion to dismiss 
count two which seeks to avoid the transfer under § 549.  

7/16/13               
13-80467        
CH 13

McLemore 37: view WRS §362 The Court denied the Debtor's Motion to Extend the automatic stay due to the 
untimely filing.  The Debtor filed a previous bankruptcy within a year preceding the 
current petition and therefore the automatic stay only operates for thirty days.  The 
stay can only be extended by way of a motion to extend the automatic stay filed before 
the expiration of the thirty day period.  The Debtor filed the motion to extend sixty-
three days after the petition date.

6/17/13               
10-31511      
CH 7

Colonial 
Brokerage, 
Inc.

119: 
view

DHW §726(a)(2) The Court ruled that the Creditor did not receive notice of or actual knowledge of the 
filing of this case when it received a three page letter from the Debtor's parent 
company that mentioned this filing.   The Creditor's late file claim will be treated as a 
timely filed claim. 

https://ecf.almb.uscourts.gov/docpub/016010518871
https://ecf.almb.uscourts.gov/docpub/016010455321
https://ecf.almb.uscourts.gov/docpub/016010380498
https://ecf.almb.uscourts.gov/docpub/016010284999
https://ecf.almb.uscourts.gov/docpub/016010284999
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6/14/13       
11-03056  
CH 13

Gray v. LVNV 
Funding

87: view DHW §362 Debtor claims creditor violated the automatic stay.  The Debt was a store credit card 
issued by GE then purchased by LVNV.  The Debtor listed GE as a creditor but not 
LVNV.  LVNV has an elaborate system to detect bankruptcy filings by debtors.  LVNV 
did not detect that this debtor had filed bankruptcy because the Debtor did not give 
GE the correct social security number.   After the filing of the bankruptcy the Debtor's 
attorney sent a letter to a collection firm that LVNV had used.  Prior to receiving the 
letter LVNV withdrew this file from the collection firm.  The Court ruled that LVNV did 
not willfully violate the automatic stay because 1) it did not receive notice of the filing; 
2) but for the erroneous information given by the Debtor LVNV would have found the 
bankruptcy and 3) there is no imputation of knowledge between and employer (LVNV) 
and an independent contractor (the collection firm).

5/10/13             
12-03033  
CH 13

Crawford v. 
LVNV Funding

29: view WKW FDCPA The District Court affirmed the Bankruptcy Court ruling that filing a proof of claim in 
bankruptcy cannot constitute abusive debt collection practice proscribed by the 
FDCPA.  Filing a proof of claim is not the same as attempting to collect a debt; it is 
merely a request to participate in the distribution of the bankruptcy estate.   
OVERTURNED BY THE 11TH CIRCUIT.

5/10/13                  
12-03041   
CH 13

Sims v. AFNI, 
Inc.

46: view DHW FDCPA The District Court affirmed the Bankruptcy Court ruling that filing a proof of claim in 
bankruptcy cannot constitute abusive debt collection practice proscribed by the 
FDCPA.  Filing a proof of claim is not the same as attempting to collect a debt; it is 
merely a request to participate in the distribution of the bankruptcy estate.  

4/19/13                    
12-32726     
CH 13

Lee 23: view DHW §541 The Court held that the Debtors did not have an ownership interest in the home and 
that they were mere holdover tenants.  The Debtors testified that they rented the 
home for five years then entered into a  contract to purchase the home.  They 
presented an unsigned Contract for Deed that purports to transfer ownership of the 
home to the debtors upon certain payments.  The landlord/seller of the property 
disputes the validity of the unsigned contract.  The Court ruled that the contract did not 
meet the exception to the Alabama Statute of Frauds law in that purchaser was in 
possession of the home prior to the alleged contract.  The exception applies when the 
purchaser pays a portion of the price AND the seller puts the purchaser in possession 

  

https://ecf.almb.uscourts.gov/docpub/016010278983
https://ecf.almb.uscourts.gov/docpub/016010162294
https://ecf.almb.uscourts.gov/docpub/016010196690
https://ecf.almb.uscourts.gov/docpub/016010063665
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4/12/13                  
10-32718      
CH 7

Jones 33: view WRS §330                   
§542

The Judge denied the debtor's plaintiff attorney's request for fees and granted the 
Trustee's Motion for turnover when the attorney ignored the Trustee's request for 
information and settled a lawsuit without approval.  Lawsuit proceeds are property of 
the Ch 7 estate and only the Trustee can employ an attorney and direct the settlement 
of the case.  

4/12/13         
13-10290    
CH 7

McCaw 27: view WRS §522(f) The Debtor attempts to avoid a judicial lien.  The Court could not avoid the lien 
because the judgment had not been recorded with the Judge of Probate and therefore 
no judicial lien arose. 

4/10/13               
12-08005   
CH 7

Allison v. Dean 47: view DHW §523(a)(6) The Judge ruled that the acts of constructing a retaining wall and repairing the same 
wall were not undertakings done with the intent to injure their neighbor.  Those acts 
damaged the neighbor's property,  but they did not rise to the level of willful and 
malicious injury and therefore the pre-petition judgment was not excepted from the 
discharge pursuant to § 523(a)(6).

3/19/13                
12-03177     
CH 13

Trailer v. Troy 
University

14: view DHW §362 Troy University was held to have willfully violated the automatic stay when it withheld 
Debtor's transcripts for the sole purpose of pressuring debtor into paying a pre-petition 
debt.  The Debt was a student loan made through Troy  but was owed to Kentucky 
Higher Education Authority.  Educational loans are not dischargeable but are also not 
exceptions to the automatic stay. 

3/12/13                            
12-11042   
CH 13

Snow 45: view DHW §1307(c)(6) The Court dismissed the Debtor's bankruptcy case with a 180-day injunction for 
ignoring the provision of her Plan and taking over $10,000 proceeds from an 
automobile accident settlement, despite the claims of the trustee and creditors. 

3/8/13              
11-03097               
CH 7

Hamm v. 
McIntyre

33: view WRS Rule 7012           
§523

The Trustee filed a 10-count complaint against the Debtor claiming that the Debtor 
actually owned a company and a house that are in the wife's name.  The Trustee 
claimed that the company transferred over $500,000 to the wife.  The Trustee also 
objected to the Debtor's discharge and sought to have all of his debts excepted from 
discharge.   The Judge denied the Debtor's 12(b)(6) motions to dismiss and  
bifurcated the case holding the if he did not own the company then the their was no 
wrongful transfers and that a determination of what is property of the estate is due to 
be tried by a jury.   The Court did dismiss the  § 523 action holding that the Trustee 
did not have standing to bring it.                                                                                                                                         

https://ecf.almb.uscourts.gov/docpub/016010030880
https://ecf.almb.uscourts.gov/docpub/016010032764
https://ecf.almb.uscourts.gov/docpub/016010023639
https://ecf.almb.uscourts.gov/docpub/01609937217
https://ecf.almb.uscourts.gov/docpub/01609913286
https://ecf.almb.uscourts.gov/docpub/01609901172
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2/27/13                     
12-12115                 
CH 13

Strength 23: view DHW §1328(a)(5) Pursuant to §1328(a)(5) a domestic support obligation is NOT dischargeable.  
Conversely, a property settlement is dischargeable in a Chapter 13.  The Court held 
that the ex-wife's claim was not in the nature of alimony, maintenance, and support 
and therefore was dischargeable in a Chapter 13 case provided that the debtor 
completes the plan payments and receives a discharge. The Circuit Court of Dale 
County ruled that the debtor's obligation was a property division, not alimony/support.  
The issue in this Court is identical to the Circuit Court's issue, it was actually litigated 
and was necessary to the prior judgment.  Therefore this Court is estopped from 
reconsidering the issue.  In dicta, the Court states that it would have found the division 
of property a property settlement and not periodic alimony for support.  

2/13/13             
10-08009    
CH 7

Frontier Bank 
v. Davenport

79: view 11th 
Cir

§523(a)(2) The 11th Circuit upheld the District Court and the Bankruptcy Court's ruling holding 
the  debt to Frontier Bank is not dischargeable.  The Debtor argued that the Bank did 
not reasonably rely on the financial statements because they were "red flags" that 
should have made the materially false information readily apparent.   The Court could 
not state that the Bankruptcy Court clearly erred in holding that Frontier reasonably 
relied on the financial statements.  

1/3/13                     
11-31241   
CH 13

Owens 41: view DHW Truth-in-
Lending

The Court disallowed a Payday lender's claim holding that it failed to file the required 
supporting documentation for its claim.   The Court stated previously that a claim 
should no be disallowed solely on the lack of documentation.  However, In this Case 
the debtor stated that without the required documentation, she is unable to evaluate 
the amount, determine the applicable statute of limitation or verify the accuracy of 
Truth-in-Lending disclosures.  The effective interest rate was 580.68 APR.  

12/14/12                  
12-03084                 
Ch 13

Boswell v. 
TitleMax

16: view DHW Truth-in-
Lending

The Court held that Title Max did not violate TILA.  The debtor claimed that Title Max 
APR disclosure was off by 7.1287%.  The Judge ruled that the error was due to the 
maturity date falling on a day that Title Max was not open for business.  Regulation Z 
states that "the creditor may disregard the effect that dates of scheduled payments 
and advances may be changed because the scheduled date is not a business day."

https://ecf.almb.uscourts.gov/docpub/01609864421
https://ecf.almb.uscourts.gov/docpub/01609886885
https://ecf.almb.uscourts.gov/docpub/01609655561
https://ecf.almb.uscourts.gov/docpub/01609589686
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11/27/12                         
12-80537        
CH 13

Russell 34: view WRS §1307(a)(1) The Court used the totality of the circumstances test to find that the Debtor acted in 
bad faith and dismissed the Debtor's bankruptcy case with prejudice.  The Debtor and 
his wife  had filed a combined 10 bankruptcy cases since 1989, most of which were 
dismissed without a discharged.  The previous cases paid very little to the unsecured 
creditors and proposed to pay zero to unsecured creditors in the present case. The 
Debtor did not disclose all his income. The Debtor appeared to have a pattern of  
defrauding victims by taking installment on construction contracts and not completing 
the work.  All debts in existence at the time of filing will not discharge in future cases. 

11/21/12                     
12-32254               
CH 13

Jones 35: view DHW §362 The Court granted the landlord's motion for relief from stay holding that the purchase 
agreement entered into between the debtor and landlord was a Bond For Title.  Under 
the Bond For Title the purchase agreement reverted to a month to month lease.   The 
Debtor argued that the agreement was a mortgage.  The Court believed that the 
various sections of the agreement contradicted one another.  The Court construed the 
contract to express the intent of the parties. 

11/9/12                  
12-10908                 
Ch 7

Rudd 55: view DHW §522 The Trustee objected to the exemption of the cash value of the life insurance policies 
arguing that the Alabama exemptions for life-insurance policies cannot be used in a 
joint proceeding when the beneficiary of the policy is a co-debtor in a joint bankruptcy 
proceeding.  The Court overruled the objection holding that each joint case creates 
two estates and each debtor's estate is entitled to the exemptions as it would have 
been if it were filed in a separate case.  

10/11/12                     
10-31550                 
CH 7

Daniel 56: view WRS § 704(a)(9)             
§726

Debtors cannot be reimbursed for paying priority debts during the pendency of a Ch 7.  
In this case the debtor paid a priority debt owed to the City of Montgomery while the 
estate was being administered and sought to receive the money due to the City.   The 
Court reasoned that 1) When a debt is paid it is discharged, 2) The Debtor is not a 
governmental unit and not entitled to priority, 3) subrogation is not available to a party 
discharging a debt in the performance of his own obligation.

https://ecf.almb.uscourts.gov/docpub/01609516327
https://ecf.almb.uscourts.gov/docpub/01609499094
https://ecf.almb.uscourts.gov/docpub/01609459953
https://ecf.almb.uscourts.gov/docpub/01609353087
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9/6/12                   
08-12102               
CH 13

Mills 65: view DHW §1325 The Court rejected Debtor's proposed modified plan claiming the Debtor was taking an 
unfair advantage of a clerical mistake made by the Trustee.  The Trustee failed to pay 
an creditor that was secured by personal items.  At the end of the Plan the debtor 
moved to modify the Plan by surrounding the collateral and treating the debt as 
unsecured. 

9/4/12             
11-32013               
CH 13

Sims 73: view DHW Rule 3001 The judge failed to impose sanctions or award for deficient filings based on the 
creditor withdrawing its proof of claim and the fact that Rule 3001 requiring 
documentation took affect a mere 7 days before the claim was filed.  

8/15/12                   
12-08006            
CH 7

Perry v. IRS 18: view DHW § 523(a)(19) The Court ruled that the debtor's taxes were not dischargeable.  The debtor failed to 
file tax returns for a number of years.  The IRS filed substitute returns pursuant to 
Section 6020(b) of the IRS Code.  The debtor later filed 1040 returns for those same 
years.  In 2005 Congress added a hanging paragraph at the end of § 523(a)(19).  
Courts have interpreted this section to mean that if the debtor files a return late then 
they are excluded from receiving a discharge.  

8/1/12              
12-03012                 
CH 7

Infinity Group 
v. Lucas

21: view WRS § 523(a)(4) The Court ruled that the creditor failed to prove the existence of an Express Trust and 
therefore the creditor was not excepted from the discharge.   The Creditor and Debtor 
signed a Consent Judgment in state court that stated in part that "funds . . . equal to 
the amount of this Judgment shall be deemed to be held in trust . . . [the debtor] shall 
be deemed to have a fiduciary duty to [the creditor] with respect to such funds."  A  § 
523(a)(4) exception is limited in application to an express trust, and does not include 
implied or constructive trusts.   The Trust mentioned in the Consent Judgment did not 
rise to the level of a trust because there is no trust property that transferred.  An 
interest which has not come into existence or an expectation or hope of receiving 
property in the future cannot be held in trust.  

5/30/12                    
12-30224                   
CH 13    

Daniel 38: view DHW §707(b)(2) The Court held the  it has discretion to deviate from the IRS Local Standard when 
evaluating the means test by the adoption of the "forward-looking" approach of the 
Supreme court ruling in Ransom .   In the case at hand the Court held that the Debtor 
was limited to taking his actual transportation expense which was $255 less than the 
IRS Local Standard. 

https://ecf.almb.uscourts.gov/docpub/01609236885
https://ecf.almb.uscourts.gov/docpub/01609229186
https://ecf.almb.uscourts.gov/docpub/01609158949
https://ecf.almb.uscourts.gov/docpub/01609096185
https://ecf.almb.uscourts.gov/docpub/01608881379
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5/30/12               
10-03029                     
CH 7

McIntrye Land 
v. McIntrye 
Building

156: 
view

WRS The Court made the following finding of facts and conclusion of law: 1) The Court has 
Subject Matter Jurisdiction as the mortgage swap "relates" to estate property; 2) The 
matter is not a core proceeding concluding the  conflict arises out of contracts, 
promissory notes, and mortgages and therefore could have arisen absent a 
bankruptcy filing; 3) The collateral swap agreement issue in not enforceable against 
BB&T due to the D'Oench, Duhme doctrine espoused by the Supreme Court that 
when the FDIC takes the assets of a failed bank, is not bound by agreement which are 
not in writing and which are not continued in the bank's records.  4) The defense of 
the D'Oench, Duhme doctrine is an affirmative defense and was not plead in the 
answer.  However, the parties filed a Motion to Dismiss and all parties argued the 
D'Oench, Duhme doctrine at that point.  The parties thus consented to trial of the 
D'Oench, Duhme defense. 5) A letter stating that a bank will swap collateral did not 
release the mortgage.  

5/25/12                  
12-01006                  
CH 13

Roney v. 
Springleaf 
Financial

13: view DHW Rule 7012 The Court granted the Creditor's motion to dismiss wherein the Debtor claimed a 
violation of the Home Ownership and Equity Protection Act (HOEPA).  HOEPA 
however, does not apply to open end credit plans.  The Court held that the merger 
clause of the contract creates a presumption that the writing expresses the final and 
complete agreement of the parties - namely that they agreed to an open end credit 
plan.  The Plaintiffs failed to rebut that presumption by establishing the existence of 
fraud, bad faith, unconscionability, neglect or mistake.  Without doing so the parole 
evidence rule precludes evidence to contradict the written contract. 

5/15/2012 In Re: 
TOUSA, Inc

11th 
Cir

§550(a)(1) The 11th Circuit reversed a District Court ruling and held that the Bankruptcy Court 
decision was correct.  The 11th Circuit and the Bankruptcy Court held that acquired 
creditors who had received a $421 Million settlement that was financed using 
subsidiaries assets were required to disgorge the funds.  The court noted that "Every 
creditor must exercise some diligence when receiving payment from a struggling 
debtor.  It is far from a drastic obligation to expect some diligence from a creditor 
when it is being repaid hundreds of millions of dollars by someone other than its 
debtor."

https://ecf.almb.uscourts.gov/docpub/01608882972
https://ecf.almb.uscourts.gov/docpub/01608882972
https://ecf.almb.uscourts.gov/docpub/01608873150
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5/2/12                   
12-03005                    
CH 13

BANK OF 
AMERICA, 
N.A. v. 
DeVaughn

29: view DHW Rule 7012(b) The Bankruptcy Judge recommended that the District Court deny a judgment creditor 
defendant's motion to dismiss an Adversary Procedure to reform.   Alabama law 
allows reformation of deeds and mortgages "in so far as this can be done without 
prejudice to rights acquired by third persons in good faith and for value."  Alabama law 
holds that a judgment creditor is not a good faith purchaser for value.

4/24/12                       
12-30630                   
Ch 13

Porterfield 20: view DHW § 523(a)(10) The Judge dismissed a debtor who was denied a Ch 7 Discharge and now has filed a 
Chapter 13 Plan to pay 11% to unsecured creditors.  The Court concluded that the 
small percentage that creditors will be paid is not meaningful enough to upset their 
rights to pursue collection of the non-dischargeable debts for the next 56 months.  

4/23/2012      
11-03007    
and                                                                                                                                                                                                  
11-03015                               
Ch 7

Hamm v. 
AmeriCorp, 
Inc. et al                                                              

194: view MEF § 541;                           
28 USC 
§157(b)(2);                              
FAA

The Debtor was involved in a debt elimination "scheme".  The Trustee brought an 
Adversary Proceeding against companies that performed account administration for 
the scheme seeking turnover of property and an accounting.  The companies moved 
to compel arbitration.   The District Court affirmed the bankruptcy holding that the 
causes of action should not be subject to the contracted Arbitration clause.  The Court 
reasoned that while the Trustee's actions were more akin to a breach of contract, 
making them non-core proceeding, the unique set of facts of the case dictate that 
arbitration would disrupt the objectives of the Chapter 7 bankruptcy.  

3/8/2012                        
11-03079                     
Ch 13

Washington v. 
Williams

11: view DHW § 362 The Judge dismissed an Adversary Proceeding where the Debtor was unable to 
identify the correct defendant, the date of the repossession and the date the 
defendant received notice.

2/6/2012                      
09-32303                       
Ch 11

The Colonial 
BancGroup. 
Inc.

1760: 
view

DHW § 507(a)(8) The Objection to a Priority Claim was overruled.   The court reasoned that 1) the 
debtor was not afforded a prorated franchise tax liability when it ceased doing 
business in its eighth month because the tax is based on the period prior to the tax 
being due; 2) the Texas Franchise tax is an excise tax under § 507(a)(8) because it is 
a tax on the privilege of transacting business in the State of Texas. 

https://ecf.almb.uscourts.gov/docpub/01608791183
https://ecf.almb.uscourts.gov/docpub/01608762978
https://ecf.almb.uscourts.gov/docpub/01608757327
https://ecf.almb.uscourts.gov/docpub/01608609346
https://ecf.almb.uscourts.gov/docpub/01608499173
https://ecf.almb.uscourts.gov/docpub/01608499173
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1/26/2012                                   
11-00301                       
Ch 7

Darryl A. 
Parker

30: view WKW Rule 9011 
and             § 
526(a)(2)

The District Court ruled that the Bankruptcy Judge did have the authority to issue a 
permanent disbarment from practicing law in the Bankruptcy Court in the Middle 
District and did not abuse its discretion in doing so where there was undisputed 
repeated violations of Rule 9011 and § 526(a)(2).

1/9/2012                            
11-80452                                     
and                                              
11-80632                        
Ch 13

Meriweather                                         
and                                          
Nolan

29: view WRS §362 The Judge first pointed out that a leasehold interest is property of the bankruptcy 
estate and is protected by the automatic stay.  The Court also ruled that a confirmed 
Ch 13 is a final judgment and any creditor that received notice and did not object to its 
treatment under the Plan is barred from filing a Motion for Relief that would alter that 
treatment.

1/4/2012                    
09-32303                    
Ch 11

The Colonial 
BancGroup 
Inc.

1708: 
view

MHT § 362 and                    
§365(o)

The District Court reversed the Bankruptcy Courts January 24, 2011 ruling concerning 
the FDIC right of setoff.  The Distinct Judge reasoned that the FDIC transferring the 
accounts in question to from the failed bank to BB&T did not extinguish mutuality and 
the right of setoff .  

12/1/2011         
09-32303             
Ch 11

The Colonial 
BancGroup 
Inc.

1650: 
view

DHW Rule 8005 The Court denied the FDIC's request for a stay pending the appeal of a ruling allowing 
the Debtor's to use cash collateral.    The court reasoned, among other things, that the 
bulk of the assets of this liquidating debtor are the prosecution of claims of 
malpractice, tax refund claims, preference and fraudulent transfer actions. These all 
require considerable professional fees and expenses.  The court reasoned that the 
Debtor's replacement lien in those actions protects the creditors from irreparable 
damage. 

12/1/2011           
11-03015       
Ch 7

Hamm v. 
Credit 
Exchange 
Corp

131: view MEF § 158(a) and                
The Federal 
Arbitration 
Act (FAA)

The District Court ruled that to give full effect to the FAA, the Bankruptcy Court's order 
denying a motion to compel arbitration is final for the purposes of the Bankruptcy 
Code.  Therefore, the Appellant was not required to obtain a leave of the Court prior to 
filing its Notice of Appeal.

https://ecf.almb.uscourts.gov/docpub/01608464234
https://ecf.almb.uscourts.gov/docpub/01608405404
https://ecf.almb.uscourts.gov/docpub/01608391998
https://ecf.almb.uscourts.gov/docpub/01608391998
https://ecf.almb.uscourts.gov/docpub/01608254788
https://ecf.almb.uscourts.gov/docpub/01608254788
https://ecf.almb.uscourts.gov/docpub/01608259777
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10/31/2011                         
08-11858                
Ch 11

Circle City 
Transport, Inc.

236: view DHW 29 CFR 
§782.6

The Debtor objected to an employee's proof of claim arguing that based on the work 
he did, he was exempt from overtime because of the "mechanics exception."  The 
Court overruled the objection holding that there was no evidence that the employee 
did actual work on the vehicle that was not overseen by others and that the 
"mechanics" work was not a substantial part of his responsibilities. 

10/28/2011           
07-81303                  
Ch 13             

In Re Harvel 75: view WRS LBR 3015-1 
and          § 
1327(a)

The Court  ruled that where a Debtor seeks to modify a creditor's lien by way of the Ch 
13 Plan, and the creditor disputes the value assigned to the collateral by the Debtor, it 
is incumbent upon the Creditor to object to the Plan or otherwise put the matter in 
controversy.    If the creditor does not bring the valuation question to the court's 
attention, then it is barred from questioning it later.

9/1/2011                       
10-08016                         
Ch 7

Smith v. 
Gollatte

27: view DHW § 523(a) The Debtor was criminally found guilty of homicide by a vehicle and civilly had a 
judgment of $534,000 entered against her under allegations that she caused an 
automobile accident.  The State court findings established that the injuries were 
malicious and the doctrine of collateral estoppel precluded the Bankruptcy Court from 
re-litigating the issues.  However, the plaintiff has not proved that it was "willful".  The 
motion for summary judgment was granted for the debtor and the debt was 
determined discharged.

9/1/2011                  
11-08003

Jacobs v. Pitts 10: view DHW §727 The Debtor's discharge was denied due to knowingly and fraudulently making false 
statements in his petition and schedules, including his name and address.

8/30/2011             
08-81728

Jesse Lewis 
Freeman

86: view MHT Rule 8020 The District Judge sanctioned this pro se debtor in that he filed a frivolous appeal in 
bad faith after being warned by counsel and the court. 

8/18/2011                      
08-81728

Jesse Lewis 
Freeman

82: view MHT §362(d) The District Court affirmed the Bankruptcy Courts order granting relief from the 
automatic stay of a lawsuit holding that 1) the Court not dialing the Debtors number for 
a teleconference that directed him to dial a toll-free number did not violate his due 
process and 2) the underlying lawsuit had been pending for over 5 years in state court 
and involved 82 other non-bankruptcy parties. 

https://ecf.almb.uscourts.gov/docpub/01608138912
https://ecf.almb.uscourts.gov/docpub/01608131381
https://ecf.almb.uscourts.gov/docpub/01607933774
https://ecf.almb.uscourts.gov/docpub/01607934121
https://ecf.almb.uscourts.gov/docpub/01607924360
https://ecf.almb.uscourts.gov/docpub/01607883036
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7/29/2011                            
11-08011                                
Ch. 7

Frontier 
Building 
Systems, Inc. 
v. Tipton 

link DHW 28 U.S.C. § 
1334 (c)

The court ruled that it would abstain from hearing a interpleader case where a 
subcontractor claimed money owed from the general contractor who was determined 
to owe money to the bankruptcy estate.  The claims were determined to arise solely 
under state law and were already pending in a state court action in Georgia. The 
issues were those over which the state court has expertise and experience. Further, 
the claims in state court had been pending for over a year. There was nothing in the 
record to indicate that the state court cannot timely adjudicate the matter. Both parties 
were non-debtor parties, and the claims were, at most, “related to” the case under 
chapter 7.

7/15/2011                        
09-32303                                 
Ch.11

The Colonial 
Banc Group 
Inc.

link DHW 11 U.S.C. § 
327

The court overruled the objection filed by BB&T to the application to employ the Quinn 
Emanuel law firm by the Plan Trustee holding that Quinn Emanuel had no actual 
conflict of interest even though it once represented creditors in this case and now 
represents the debtor/trustee exclusively. Although its former clients may serve on the 
Plan Committee, Quinn Emanuel does not represent either these clients or the Plan 
Committee, and the Plan Committee serves in merely an advisory capacity to the Plan 
Trustee.  BB&T argued that Quinn Emanuel will not be impartial in giving legal advice 
to the Plan Trustee and that the interests of the bondholders, its former clients, are not 
aligned with the interests of other unsecured creditors. However, the bondholders are 
creditors, and a recovery by the estate from causes of action benefits all unsecured 
creditors alike. All creditors share the ultimate goal of the highest and best recovery 
from assets of the estate.

7/12/2011                            
10-11939                                
Ch. 7

Steven and 
Deborah 
Sanders

31: 
view

WRS 11 U.S.C. § 
707

The Court found that the Debtors’ showed that their student loan payments constituted 
special circumstances and therefore rebutted the presumption of abuse under the 
Means Test. 

6/27/2011                             
07-08062                                      
Ch. 13

Avery v. Wells 
Fargo Bank 
N.A.

86: 
view

MHT 15 U.S.C. § 
1692

The District Court adopts the Bankruptcy Court's finding of fact and conclusion of law.  
See Below.

https://ecf.almb.uscourts.gov/docpub/01607825914
https://ecf.almb.uscourts.gov/docpub/01607779947
https://ecf.almb.uscourts.gov/docpub/01607762026
https://ecf.almb.uscourts.gov/docpub/01607762026
https://ecf.almb.uscourts.gov/docpub/01607718621
https://ecf.almb.uscourts.gov/docpub/01607718621
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6/3/2011                             
07-08062                                      
Ch. 13

Avery v. Wells 
Fargo Bank 
N.A.

83: 
view

WRS 15 U.S.C. § 
1692     The 
Fair Debt 
Collection 
Practices Act 
(FDCPA)

The Court ruled that the FDCPA suit was a "related to" and "non-core proceeding" and 
therefore submitted a finding of fact and conclusion of law to the District court.  The 
Court recommended that 1) the creditor's property inspection fees and late fees were 
reasonable and 2) the creditor's letter fell within the bona fide error defense in that the 
creditor found its own error and corrected it before the debtor discovered the same. 

6/24/2011              
10-08009                     
Ch. 7

Frontier Bank 
v. Davenport

link DHW 11 U.S.C. § 
523(a)(2)(B)

The court concluded that the debt to Frontier Bank was excepted from the discharge 
because the debtor made materially false representations with regard to his tax 
liability, and the debtor failed to disclose tax liabilities for years 1998 and 1999 of over 
$550,000 on his March 2002 financial statement. Furthermore, debtor did not disclose 
his personal guarantee of the loan to his family trust until March 2002 even though the 
debt arose in 1997. Additionally, the debtor never disclosed personal guaranties of the 
loans to closely held corporations.  

6/8/2011                        
10-01006                                  
Ch. 7

DePaola  v. 
Dorsey et al

link WRS § 727 (a)                        
§ 544(a)

The Court  denied the Debtor's discharge holding that the debtor repeatedly made 
false statements and accounts; omitted, hid or concealed material financial 
information or property of the estate; and acted with an intent to hinder, delay, and 
defraud the trustee and creditors in this case.  Second, the Trustee proved that 
Dorsey's three property transfers to his wife in the six years preceding this case were 
made with the actual intent to hinder, delay, and defraud his creditors under Ala. Code 
' 8-9A-4. The Debtor transferred these properties after his business soured and before 
and during lawsuits filed against him.   The Court found that the timing of the transfers 
was circumstantial evidence of intent to defraud.

https://ecf.almb.uscourts.gov/docpub/01607641113
https://ecf.almb.uscourts.gov/docpub/01607641113
https://ecf.almb.uscourts.gov/docpub/01607714156
https://ecf.almb.uscourts.gov/docpub/01607654773
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5/24/2011                     
10-30922                                            
Ch. 7

Carl Vance link WRS 11 U.S.C. § 
502(j)   LBR 
3007-1

The Court denied the motion for reconsideration filed by United Bank, because it has 
failed to show cause as required by 11 U.S.C. § 502(j). Also its claim fails because a 
bank account is a “thing in action” and for that reason United Bank’s judgment lien did 
not attach upon mere recordation of its judgment. Ala. Code § 6-9-40(2). As United 
Bank’s judgment did not attach, it does not hold a secured claim. 11 U.S.C. § 506.

5/20/2011                            
09-32303                                 
Ch.11

The Colonial 
BancGroup 
Inc.

link DHW U.S.C. § 
1129(a)(7)

The Court concluded that confirmation of the debtor’s proposed chapter 11 plan 
should be denied because it failed to meet the “best interests of creditors” test 
requirement of 11 U.S.C. § 1129(a)(7).  The Plan was later amended and confirmed.

5/13/2011                              
11-08004                         
Ch. 13

Syed v. Macon 
County 
Greyhound 
Park, Inc. et al

link WRS 28 U.S.C. § 
157

The Court granted the  Debtor-Defendant’s Motion to Abstain and/or Remand, 
because the Court found that removal was proper.  The Court reasoned that while an 
employment and/or contract dispute claim is one that could be enforced in a State 
court absent bankruptcy, the filing of the claim here pushes it to a core proceeding in 
that a claim has been filed and that claim will affect the bankruptcy estate.

4/19/2011                      
10-03046                             
Ch 7

Lavarnway v. 
Humphrey

28: view WRS  § 523(a) The Debtor was convicted of Credit Card fraud and identity theft after using plaintiff's 
name to obtain credit cards.  The Plaintiff did not have to pay any amounts on account 
of the fraud.  The Plaintiff was not able to prove actual damages so the Judge 
awarded the minimum claim of $5,000 pursuant to Ala. Code 13A-8-199(a). 

4/14/2011                       
10-03029            
Ch 7

McIntyre Land 
v. McIntyre  
Building, et al

88: view WRS 28 U.S.C. § 
1334 

McIntyre Land appealed the Court's earlier ruling and now seeks a stay pending the 
interlocutory appeal.  The Court denied the appeal primarily on the basis that it 
believed the movant had failed to show a probability of success on the merits.   The 
Court believed that it has subject matter jurisdiction because the complaint could have 
an effect on estate property.  The Court also examined the three-prong test which 
applies to a stay pending an interlocutory appeal and  ruled that the appeal would not 
advance the ultimate determination of this case but would create additional litigation. 

https://ecf.almb.uscourts.gov/docpub/01607608658
https://ecf.almb.uscourts.gov/docpub/01607600000
https://ecf.almb.uscourts.gov/docpub/01607575312
https://ecf.almb.uscourts.gov/docpub/01607497526
https://ecf.almb.uscourts.gov/docpub/01607486881
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4/12/2011                    
10-03060                  
Ch 7

Hamm v. 
Beasley

18: view WRS §362 The Court ruled that the State Court violated the automatic stay when it issued an 
order dividing the marital property after the husband filed for bankruptcy.   The division 
of property was voided.  

3/18/2011             
09-03016           
Ch 7

Cooper v. 
Cooper

37: view MEF § 525(a) The Debtor filed for a divorce after receiving a Ch 7 discharge.  The ex-wife sought to 
enforce the indemnity clause that forced the Debtor to pay certain debts.  The Debtor 
filed an AP claiming that the ex-wife violated §525(a) by attempting to collect on a debt 
that had been discharged.   The Court ruled that the indemnity clause is a post petition 
debt and therefore not protected by the bankruptcy laws even though the underlying 
debt was discharged.

3/10/2011              
09-03080                                   

Dennis v. 
Williamson

50: view WRS 28 U.S.C. § 
158 (a)(3)

The court denied the appellant's motion for leave to appeal an interlocutory appeal 
holding that such appeals are extraordinary measures which may only be provided in 
exceptional circumstances in order to avoid protracted, piecemeal, and expensive 
litigation.  The court did not set out the facts of the case in making its determination.

2/25/2011                                    
07-80008                                   
Ch 13                          

Elliott 109: view WKW §1307(c) The District Court affirmed the Bankruptcy Court's order dismissing the Debtor’s case.  
The District Court held that the Bankruptcy Court did not abuse its discretion in 
dismissing a case with more than three years of incomplete payments in which only 
45% of the Plan payments were made. 

2/24/2011                        
Ch 7/11

Mitchell                               
2011WL 
652517

11 Cir §523(a)(1)(C
)

The 11th Circuit ruled that a debtor's failure to file tax returns for 5 years satisfied the 
conduct requirement of willfully attempting to evade taxes.  Debtor failed to file taxes 
for 1998 to 2002.  He filed them in 2003 then filed bankruptcy in 2006 asking for a 
discharge of those debts.  The tax debt was determined non-dischargeable.

2/22/2011                     
10-33476                    
Ch 7                                    

Coleman 17: view WRS 28 U.S.C. §§ 
1930(f)

The Court denied the debtor's application for waiver of Ch. 7 filing fee ("in forma 
pauperis"). Under § 1930(f), the court may waive a debtor’s filing fee in a chapter 7 
case upon a finding that such individual has income less than 150% of the official 
poverty line and is unable to pay that fee in installments.  The parties agreed that the 
Debtor has income less that 150% of the poverty line.   However, the court ruled that  
the Debtor could use the monies from her large tax refund to pay the filing fee even 
though the income tax returns were exempt.

https://ecf.almb.uscourts.gov/docpub/01607478414
https://ecf.almb.uscourts.gov/docpub/01607408293
https://ecf.almb.uscourts.gov/docpub/01607377172
https://ecf.almb.uscourts.gov/docpub/01607337174
https://ecf.almb.uscourts.gov/docpub/01607324902
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2/11/2011                     
Ch 11

In re Lett 11th 
Cir

632 F. 3d 
1216

The 11th Circuit ruled that a Bankruptcy Court has an independent obligation to 
ensure that a proposed plan complies with the "absolute priority rule" before cramming 
down a plan on dissenting creditor classes.   This has the potential to eliminate the 
ability to cram down any individual Ch 11. (Michael Fritz)

2/8/2011                              
09-30663                      
Ch 11

Watts 248: view WRS 11 U.S.C. § 
330(a)

BankTrust objects to the application for compensation filed by counsel for the Debtor, 
contending that some of the services benefitted only the Debtor but not the estate.  
The Code does not permit the Court to look back, with the benefit of hindsight, at all 
unsuccessful efforts. The Court is to determine “whether the services were necessary 
to the administration of, or beneficial at the time at which the service was rendered 
toward the completion of, a case under this title.” While the efforts of the Debtor's 
counsel was unsuccessful, the Court concludes that activities undertaken by counsel 
for the Debtor were both “necessary” and “beneficial.”

2/7/2011                            
10-81200                       
Ch 7   

Ross 29: view DHW 11 U.S.C. § 
707(b)(2)

 Here, the parties do not dispute that a presumption of abuse arises in this case. A 
debtor may rebut the presumption of abuse only by demonstrating special 
circumstances that justify additional expenses or adjustments of current monthly 
income for which there is no reasonable alternative. The Debtor attempted to qualify 
for the special circumstance by showing the he would need to 1) move out of his 
parent's house 2) obtain a loan for a vehicle and 3) incur educational expenses to 
further his career.   The Court ruled that these were not "unexpected' circumstances 
contemplated by Congress.  Also, the debtor did not produce any documents support 
his claims. 

https://ecf.almb.uscourts.gov/docpub/01607279988
https://ecf.almb.uscourts.gov/docpub/01607278337
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2/7/2011                    
10-03029                                     
Ch 7

McIntyre 
Building v. 
BB&T

57: view WRS Rule 60, 
Fed.R.Civ.P

The related entity, McIntyre Land Co., Inc. (McIntyre Land), first filed a complaint 
against the Debtor and BB&T.  McIntyre Land then moved to dismiss the complaint 
without prejudice.  That was granted.  McIntyre Land then filed the same action in 
state court.  BB&T moved to have it removed to bankruptcy court and consolidated 
with the closed AP. Considering the merits of the underlying claims and counterclaims, 
the Court concludes that the subject matter of all the claims are so interrelated so as 
to make their trial separately in separate courts inappropriate and would likely lead to 
the possibility that a nonbankruptcy court would decide whether property of a 
bankruptcy estate was encumbered with a mortgage. As a result, the Court decided all 
related claims will be heard in Bankruptcy Court.

1/24/2011         
09-32303                       
Ch 11

The Colonial 
BancGroup 
Inc.

1050: 
view

DHW § 553 The Court ruled that the FDIC did not have a right of set off against funds held by 
BB&T for the benefit of the Debtor due to lack of "mutuality" in that BB&T, and not the 
FDIC, assumed liability for the debtor's accounts under the Purchase and Assumption 
Agreement.

1/11/2011                          
Ch 13

Ranson v. FIA                                  
131 S.Ct. 716                          

USCT §707 The US Supreme Court decided that a debtor who does not make loan or lease 
payments may not take the car-ownership deduction in calculating his projected 
disposable income under the Means Test.   Judge Sawyer has applied this to the Ch 7 
Means Test as well.

1/11/2011               
10-10491                  
Ch 13

Garner 51: view WKW §506(b) In a bankruptcy appeal, the Court addressed the issue of the amount of interest a 
creditor is entitled to receive on its secured claim under a plan.  The District Court 
agreed with the Bankruptcy Court that § 506(b) does not entitle the creditor to post-
confirmation interest at the contractual level.

12/22/2010          
08-81728             
Ch 13

Freeman 78: view WRS §362 and 
Rule 8005

Debtor's objection to a Motion for Relief was denied and the Debtor appealed then 
requested a stay pending appeal.  The Court ruled that the Debtor was using the 
automatic stay in bad faith to avoid a cumbersome quiet title action that needed to be 
litigated.  Further the Court denied the stay pending appeal holding that the action did 
not benefit the estate and therefore lifting the stay would not harm the Debtor.

https://ecf.almb.uscourts.gov/docpub/01607278548
https://ecf.almb.uscourts.gov/docpub/01607234732
https://ecf.almb.uscourts.gov/docpub/01607234732
https://ecf.almb.uscourts.gov/docpub/01607191707
https://ecf.almb.uscourts.gov/docpub/01607140003
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12/21/2010          
09-01095              
Ch  13

Deer et al  v. 
Booth et al

16: view DHW §523(a)(2) The Court held that the plaintiffs  failed to prove that the debtors/defendants were 
guilty of positive fraud or fraud in fact because they made no express representations 
regarding the quality of construction and there was no evidence that they were aware 
of the material defects to the home.  Thus, the Court held that the plaintiffs’ claim 
against the defendants was dischargeable.

11/24/2010          
09-80953             
Ch 13

Cochran 59: view WRS §1328(a) This case concerns a Chapter 13 filing where the Court confirmed the Debtor’s 
Chapter 13 Plan, but the State of Alabama was not listed as a creditor in the 
Schedules, nor were any criminal proceedings disclosed in the Statement of Financial 
Affairs.  The State argued that it was not given proper notice of the Debtor’s Modified 
Plan. The State was granted relief from the Order Confirming the Debtor’s Amended 
Plan.  The Court held that the State may treat the Debtor as it would any other 
criminal defendant.

11/12/2010              
10-03048                    
Ch 11

Land Ventures 
for 2, LLC v. 
Farm Credit of 
NW Florida

22: view WRS Fed.Civ.P 
Rule 9(b)

The defendant in this action filed a Motion to Dismiss claims arising out of an alleged 
fraudulent loan modification.  The Breach of contract claim was dismissed pursuant to 
the Statute of Frauds.  The Misrepresentation claim was dismissed because the 
pleading did not state the location that the misrepresentation occurred.  The Plaintiff 
was given leave to amend the complaint.

11/8/2010            
09-03082              
Ch  7

Gravely 
Chiropractic, v. 
Silverman

37: view WRS §523(a)(2) Debtor was found liable for fraud when he, a real estate professional, failed to report a 
second lien to a purchaser of property that Debtor was selling.   The creation and 
recording of the second lien was in close proximity to the closing of the property.  

10/15/2010          
10-11263             
Ch 13

Provencher 39: view DHW §362(c) Debtors had a prior case dismissed within one year of the filing of the instant case.  
Therefore the automatic stay terminates 30 days after filing unless it is determined 
that it was filed in good faith.  The court found that the debtors’ plan was filed in good 
faith with respect to all their creditors except for Last Chance Auto Sales who financed 
a vehicle at 23% interest 13 days prior to the second filing.  The plan provided for full 
payment of Last Chance but at 4.25%.

https://ecf.almb.uscourts.gov/docpub/01607136021
https://ecf.almb.uscourts.gov/docpub/01607051357
https://ecf.almb.uscourts.gov/docpub/01607013471
https://ecf.almb.uscourts.gov/docpub/01606993973
https://ecf.almb.uscourts.gov/docpub/01606919349
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10/13/2010             
10-80808                
Ch  7

Johansen 37: view DHW §707 The debtors filed a motion to voluntarily dismiss their chapter 7 bankruptcy case and 
the trustee objected to the motion, arguing that an undisclosed checking account is an 
asset of the estate available for distribution to unsecured creditors.  The court 
concluded that dismissal will serve the best interest of all parties in this case in light of 
a medical issue confronting the debtors.

10/6/2010                  
10-03016               
Ch 7

DePaola  v. 
Chestnut

27: view WRS §704(a) and        
363(h)

The Trustee sought to sell three parcels of property where the debtor owned an 
undivided one-half interest in the parcels and her former spouse owned the remaining 
one half interest. The Court concluded the Trustee may sell both the estate’s interest 
and the co-owner’s interest in the subject real property.

10/5/2010             
04-30394             
Ch 7/11

Lambert 403: view WRS §503(b) Professional Fees earned in a previous Chapter 11 case do retain their administrative 
priority when a subsequent bankruptcy is filed.

9/29/2010              
10-08012              
Ch 13

Yarbrough v. 
Green Tree 

14: view WRS 28 USC 
§157(b)

Debtors claimed that Green Tree sale of its surrendered mobile home was 
commercially unreasonable.  Green Tree filed a Motion to Compel Arbitration and Stay 
Proceedings.  The Court denied the motion, holding that the debtors claim was a core 
proceeding and that an inherent conflict exists between enforcing the arbitration 
agreement and the purposes of the Bankruptcy Code.

9/24/2010               
09-30014                
Ch 13

Washington 52: view MHT §101(10A) This is a Chapter 13 case where the issue is whether a debtor’s unemployment 
compensation is a “benefit[] received under the Social Security Act” and thus excluded 
from the calculation of that debtor’s current monthly income. This is a question of first 
impression in the district.  The court held that the phrase “benefits received under the 
Social Security Act” does not include unemployment benefits.

9/23/2010                 
09-81315                 
Ch 13

Edwards 32: view WRS Rule 3002 The Court sustained the trustee's objection to a late filed claim holding that failure to 
receive "official notice" does not extend the bar date when one receives actual notice 
of the filing and timely mailing of a claim to the trustee does not constitute timely filing 
with the court.

https://ecf.almb.uscourts.gov/docpub/01606909727
https://ecf.almb.uscourts.gov/docpub/01606888398
https://ecf.almb.uscourts.gov/docpub/01606882717
https://ecf.almb.uscourts.gov/docpub/01606863716
https://ecf.almb.uscourts.gov/docpub/01606848317
https://ecf.almb.uscourts.gov/docpub/01606843168
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9/8/2010              
10-03048                
Ch 11

Land Ventures 
for 2, LLC v. 
Farm Credit of 
NW Flordia

12: view WRS §362(a)(3) The Court ruled that a bank did not violate the automatic stay when the bank cut a 
lock to enter debtor's property.    The bank did have debtors permission generally to 
enter the property to have an appraisal done.  Also the bank gave the debtor a key to 
the new lock the day after the entry. 

9/1/2010               
09-32303                
Ch 11

The Colonial 
BancGroup 
Inc.

869: view DHW §365(o) The Court held that the Debtor's three promises to federal regulators were not capital 
maintenance commitments within the meaning of §365(o) because the language of 
the commitments did not require Debtor/Bank Holding Company to maintain the net 
worth of the Bank or to infuse additional capital as necessary in order to achieve 
target ratios and that the documents contained no language of guarantee.

8/31/2010             
08-08021            
Ch 7

Marchetti et al 
v. Hines

62: view DHW § 727(a) The Court held that Debtor's discharge should be denied.  The Court found that 
Debtor's admission that he transferred assets "due to litigation matters" was an 
"indicia" of fraud that showed he had the intent to hinder, delay, or defraud his 
creditors.

8/17/2010            
06-10845            
Ch 13

Anderson 53: view DHW § 101(14A)  
and §1327

The Alabama Department of Human Resources (DHR) filed an objection to the 
debtors’ motion for discharge. The Court ruled that DHR's claim arising from a food 
assistance benefit overpayment is a priority domestic support obligation (DSO) and, 
should be excepted from discharge. However, since DHR initially filed an unsecured 
claim and did not object to the plan it is estopped from objecting to the discharge four 
years later claiming that its debt is a priority claim.  The discharge was granted.

8/13/2010            
07-01139               
Ch 13

Turner v. 
Universal Debt 
Solutions, Inc.

47: view MHT Fair Debt 
Collection 
Practices Act

It was determined that 1) the Bankruptcy Court did have jurisdiction over a prepetition 
FDCPA claim; 2) the creditor violated the FDCPA by requiring that the Debtor provide 
written notice to dispute a debt and; 3) that the creditor violated the FDCPA by 
requiring that the debt be disputed within 30 days of the date of the letter, rather than 
from receipt of the letter.  

https://ecf.almb.uscourts.gov/docpub/01606792144
https://ecf.almb.uscourts.gov/docpub/01606769894
https://ecf.almb.uscourts.gov/docpub/01606764736
https://ecf.almb.uscourts.gov/docpub/01606719809
https://ecf.almb.uscourts.gov/docpub/01606711651
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7/22/2010              
07-08062              
Ch 13

Avery v. Wells 
Fargo

63: view MHT § 362 and 
Fair Debt 
Collection 
Practices Act

Debtor filed an AP alleging that Wells Fargo improperly assessed late fees, wrongfully 
foreclosed and violated the FDCPA.  Bankruptcy Court granted Summary Judgment 
for Wells Fargo.  The District Court overturned the Summary Judgment as to the late 
fees in that there was disputed facts when a late fee was charged while the debtor has 
a credit balance in a "debtor's suspense" fund and whether property inspection fees 
were necessary.  Summary Judgment was upheld on the wrongful foreclosure 
because debtor admitted that the required payments were not paid immediately prior 
to acceleration of the note.  Summary Judgment was overturned as to the FDCPA 
count when Wells Fargo did not move for Summary Judgment on that count.

7/16/2010            
10-30392            
Ch 13

Nobles 54: view DHW §1325(a) A creditor objected to the Debtor's plan that called for a 4.5% interest rate on a vehicle 
loan that has a contract rate of 22%.  The Court evaluated the various risk of non-
payment and determined that the correct adjustment under Till is 2.5% over the prime 
interest rate.  The Court notes that the adjustment for the risk of non-payment is 
typically between 1% and 3%.  

7/6/2010                  
10-30430                  
Ch 7

Nelms  and 
Allegro Law 
LLC

72: view WRS §328 and  § 
503

These related cases came before the Court on June 15, 2010, upon three applications 
for compensation of professionals.  The Court denied the application to pay Nelms 
attorney’s fees and deferred the applications to pay the Receiver and other 
professionals following a lengthy discussion of the background of Nelms' businesses.

6/29/2010                 
09-33187                
Ch 13

Collier 28: view DHW §1325(b) The court ruled that direct monthly payments of $68.13 for a recreational vehicle in a 
Ch 13 are reasonable as recreational expenses over the objection that the expenses 
were not necessary.  Reaching this conclusion the Court maintained it prior rulings 
that the "Means Test" is a starting point but variances are available showing unique 
circumstances and refrained from ruling that the reasonable and necessary 
requirement of §1325 is negated by the §707(b) Means Test.   

6/25/2010               
09-32303               
Ch 11

The Colonial 
BancGroup 
Inc.

776: view DHW §541 The Court concluded that Debtor's deferred compensation plan is a "top hat" plan 
under ERISA laws and therefore the assets of the plan are property of the estate.

https://ecf.almb.uscourts.gov/docpub/01606639634
https://ecf.almb.uscourts.gov/docpub/01606620245
https://ecf.almb.uscourts.gov/docpub/01606588111
https://ecf.almb.uscourts.gov/docpub/01606570817
https://ecf.almb.uscourts.gov/docpub/01606561715
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6/10/2010             
10-80258               
Ch 13

Henderson 42: view DHW §330 The Bankruptcy Administrator objected to the payment of chapter 13 attorney fees to 
debtor's counsel as an administrative expense from funds collected by the chapter 13 
trustee during the administration of the debtor's unconfirmed chapter 13 case. The 
court concluded that the objection must be overruled and entered an order granting 
payment to debtor's counsel for attorneys fees from funds currently held by the 
chapter 13.

6/1/2010                
09-08013            
Ch  

Pike et al v. 
Bratton Auto 
Financial

37: view MHT Rule 8002 The Court granted Appellees’ motion to dismiss appeal as untimely.  The appeal came 
one day late due to mailing problems.  The Court ruled that an untimely filed Notice of 
Appeal is not treated as a motion for an extension of time.  Since no motion was filed 
the court could not extend the time.

5/19/2010              
09-01065             
Ch 7

Carn v. J.R. 
Hossler & Co

33: view WRS §544(a) The trustee argued that the Adversary Proceeding was an application of the “strong-
arm” provisions of the Bankruptcy Code.  The Court found that the creditor did not 
properly perfect its security interest and therefore, that interest is avoidable by the 
Trustee’s “strong arm” powers pursuant to § 544(a).

4/26/2010               
08-01049                
Ch 11/7

Harbor Pointe 
Utility, LLC et 
al v. Lake 
Martin 
Partners LLC

21: view WRS §363 The Court ruled that when property is sold in Bankruptcy for less than the amount of 
the first lien holder there is no value to which a junior lien could attach, therefore 
mooting the question of whether materialmen's liens are valid.

4/22/2010             
09-10935               
Ch 13

Laird 89: view DHW Al. Code §6-
10-2.  

The Court ruled that a valid mortgage is superior to the Alabama Homestead 
Exemption and therefore the debtors could not deduct $10,000 in arriving at the 
amount of the bank's secured claim.

4/21/2010             
09-12587            
Ch 13

Brannon 29: view DHW §1322 The claim of a secured second mortgage was deemed a "short-term" mortgage and 
fell under the exception from the ban on modifying home mortgages.  Thus Court 
ruled that the debtor could modify the short term mortgage even though the claims of 
junior mortgagees remained unaltered. 

4/15/2010              
09-11503                 
Ch 13

Gonzalez 34: view DHW §1322 The Court held that the Debtors were not in default of their mortgage at the time of 
filing and therefore the mortgage company's claim for a shortage in the escrow 
account and attorney fees were denied.  The mortgage company could remedy the 
escrow shortage in the terms provided by the contract, not through the Chapter 13 
plan. 

https://ecf.almb.uscourts.gov/docpub/01606511629
https://ecf.almb.uscourts.gov/docpub/01606481198
https://ecf.almb.uscourts.gov/docpub/01606459532
https://ecf.almb.uscourts.gov/docpub/01606368077
https://ecf.almb.uscourts.gov/docpub/01606357786
https://ecf.almb.uscourts.gov/docpub/01606352940
https://ecf.almb.uscourts.gov/docpub/01606332643
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3/19/2010            
09-31916             
Ch 13

Martin 72: view DHW §1325(b) 
and §707(b)

The issues was whether the Debtor was devoting their all of their disposable income 
to the plan. The Court ruled that the Debtors' mortgage payment that was 7 times the 
IRS standard for housing was an "improvident decision" reqarding their housing 
expense and that the unsecured creditors could not be made to bear the brunt of the 
Debtors' improvident choices.  The court held that the trustee’s objection to the plan’s 
confirmation should be sustained.

2/11/2010                 
08-01087                 
Ch 12

Blue Horizon 
of NWF, Inc.  
V.  Senn

34: view WRS §523(a)(1) This case concerns an adversary proceeding over two written contracts between the 
parties.  The case concerned whether Senn made fraudulent statements regarding his 
financial condition.  Because Blue Horizon did not prove that Senn did not intend to 
pay his debt, the promissory fraud claim failed.  Additionally, the Court held that 
because Blue Horizon did not do anything to verify the accuracy of Senn's financial 
statement, which were easily accessible, the false financial statement claim failed.

1/27/2010             
09-08014               
Ch 13

Woodruff  v. 
 CHASE 
HOME 
FINANCE LLC

42: view WRS § 105 Debtor filed an AP alleging that Chase committed Fraud on the Court by 
systematically filing false affidavits concerning the application of payments to support 
its Motions for Relief.  Chase filed a Motion to Dismiss the AP.  That motion was 
denied holding that a debtor can bring a private action claiming fraud on the court 
because 1) the false affidavits could affect the entire bankruptcy system given the 
swift nature of Motions for Relief 2) a private right of action can be created pursuant to 
105 when the equitable remedy is demonstrably necessary to preserve a right created 
by the bankruptcy code. 

11/16/2009                  
08-08017            
Ch 7

Davis v. 
Crumbley 
Backhoe 
Service

52: view DHW 
/MEF

§525(b) The District court affirmed the Bankruptcy Court's ruling that an employer does not 
violate 525(b) when they fire someone who asks for paystubs so that they can file 
bankruptcy.    525(b) states that an employer cannot fire someone who is or has been 
in bankruptcy.  The debtor was not in bankruptcy when he was fired.  

https://ecf.almb.uscourts.gov/docpub/01606249739
https://ecf.almb.uscourts.gov/docpub/01606129912
https://ecf.almb.uscourts.gov/docpub/01606081377
https://ecf.almb.uscourts.gov/docpub/01605849714
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11/5/2009               
09-03016                
Ch 7

Cooper v. 
Cooper

23: view WRS §524/525 Debtor and Defendant Cooper, while married, executed a mortgage secured by real 
property in 1997.  In 2003, Debtor received a Chapter 7 discharge.  In 2004, Debtor 
and Defendant filed for divorce and the court awarded Debtor property and held 
Debtor "solely liable for all debt secured by or related to" the property, including the 
mortgage debt, and held the Defendant harmless from such debt.  Defendant sought 
to enforce this provision in Circuit Court and Debtor reopened his bankruptcy case and 
filed an adversary proceeding.  Defendant filed a Motion to Dismiss.  The Court 
granted the Motion to Dismiss because the post-petition obligation in the divorce 
decree was not discharged and Defendant's actions to enforce it do not violate 524(a).

11/4/2009                
09-32106                    
Ch 7

Stephens 22: view WRS §110 Legal Aid Assisted Document Prep Services, Inc. was fined $7,500 to the court and 
$2,000 to the debtor.  Legal Aid charged the debtor $400 to complete the bankruptcy 
schedules but failed to comply with any of the disclosure requirements of §110.  

9/28/2009                     
09-01052              
Ch 13

Sample et al  
v. Compass 
Bank

15: view DHW §362 Compass Bank's Motion to Dismiss adversary proceeding granted where Compass 
sought to prosecute a post-petition claim.  The Court held that such prosecution did 
not violate the automatic stay where it did not record the prospective judgment or take 
other steps to create a lien against estate property. 

9/24/2009               
08-80742                      
Ch 13

Spears link MHT §707(b)e The District Judge issued an order to delete "707(b)e" from his earlier order issued in 
this case.

9/28/2009            
08-08014                
Ch 13

McManus v. 
Discover Bank

41: view WRS FDCPA   &     
4(m) 
Fed.R.Civ.P

On Summary Judgment Judge ruled the 120 days time to serve a newly added party 
begins when the amended complaint is filed, not the date of the original filing.  The 
court also warns that when you add a new party after the scheduling order is entered 
you need to move to amend the order.   A FDCPA count was dismissed in that the 
initial complaint was filed more that one year after the alleged incidents occurred.

9/28/2009                
09-01008            
Ch 7

Carn v. 
Tanner

23: view WRS §547 The court held that a preferential transfer of a mortgage recorded within 90 days of a 
debtor's filing of bankruptcy was a preference and therefore avoided.  The court held 
that all of the elements required under section 547(b) were satisfied.

https://ecf.almb.uscourts.gov/docpub/01605815692
https://ecf.almb.uscourts.gov/docpub/01605811529
https://ecf.almb.uscourts.gov/docpub/01605678627
https://ecf.almb.uscourts.gov/docpub/01605671362
https://ecf.almb.uscourts.gov/docpub/01605679386
https://ecf.almb.uscourts.gov/docpub/01605680140
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9/25/2009               
08-08021                
Ch 7

Marchetti v. 
Hines

36: view DHW §727 The case concerned both pre- and post-bankruptcy transfers of property, some of 
which were not disclosed in the bankruptcy schedules.  The court held that the 
plaintiffs were entitled to judgment as a matter of law under section 727(a)(2) because 
the transfers were an orchestrated series of events done to divest the debtor of 
property to defraud creditors.

9/25/2009                 
09-01053                    
Ch 13

Sample v. 
Compass 
Bank

12: view DHW SEE SAMPLE CASE DISCUSSED ABOVE

9/11/2009              
07-11638               
Ch11

Stage Door 
Development, 
Inc.

284: view DHW Contempt Judge Williams first moved to have the reference withdrew then moved for criminal 
sanctions against the principal of the debtor.  The principal filed "maritime liens" in 
probate court against several lawyers and parties for $17.6 billion.  The court voided 
those and he amended his liens.  Judge Williams recommend that the principal either 
remove the liens voluntarily or receive 30 days in jail.

9/8/2009              
02-30767                    
Ch 7

Price 182: view WRS §726(a)(3) The court held that the claim of Trustmark will be treated as late as in it was filed 2 
years after the claims bar date.  Further, the creditors filing of a Notice of 2004 
Examination and a Motion to extend time did not meet the requirements of the 
informal proof of claim doctrine as a Motion for relief does.

8/24/2009            
08-03013            
Ch 11/7

Highway 
Solutions, LLC 
v, McKnight 
Construction 
Company et al

49: view WRS 9 USC §82 The court compelled arbitration in a matter that contained an arbitration clause in a 
contract and was not a core proceeding.  The court held that the presumption is that 
bankruptcy court should generally not refuse arbitration in noncore matters and that 
the policy favoring determining claims in a centralized forum refers to claims against 
the debtor and not claims by debtors against others.

8/6/2009                  
09-10462                      
Ch 13

Crittenden 28: view DHW §1325(a) In this matter, Donald Hicks filed an objection to the confirmation of Crittenden's 
chapter 13 plan.  Hicks argued that Crittenden did not file the petition or plan in good 
faith under section 1325(a)(3) and (7).  The court overruled the objection after an 
evidentiary hearing due to its conclusion that the evidence showed that Crittendon 
intended to perform under the contract at the time of its making.  Crittended made a 
significant down payment on a vehicle and began making installment payments.

https://ecf.almb.uscourts.gov/docpub/01605673561
https://ecf.almb.uscourts.gov/docpub/01605675374
https://ecf.almb.uscourts.gov/docpub/01605632042
https://ecf.almb.uscourts.gov/docpub/01605620010
https://ecf.almb.uscourts.gov/docpub/01605572127
https://ecf.almb.uscourts.gov/docpub/01605515316
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7/24/2009                
09-30852                 
Ch 13

Nelson 23: view DHW 1325(a) The trustee objected to a chapter 13 plan where it was proposed that unsecured 
creditors be paid "over time" of $1,000 while paying a $2,500 attorney fee.  The 
trustee argued that the debtor should pay unsecured creditors an amount at least 
equal to the attorney fee.  The court held that, considering the totality of 
circumstances, the plan was not filed in good faith because it finances the attorney's 
fee without offering either the debtor or his creditors any meaningful benefit over what 
they would have received in a Chapter 7 case.

7/24/2009             
08-08017               
Ch 7     

Davis v. 
Crumbley 
Backhoe 
Service

44: view DHW §525(b) The Court ruled that an employer does not violate 525(b) when they fired someone 
who asks for paystubs so that they can file bankruptcy.    525(b) states that an 
employer cannot fire someone who is or has been in bankruptcy.  The debtor was not 
in bankruptcy when he was fired.  

7/6/2009                
09-31249                 
Ch 13                 

Coley 38: view DHW §109(h) The debtor did not receive credit counseling prior to filing his petition.  The BA moved 
for dismissal.  The Court ruled that Judge's do not have discretion to disrequard this 
requirement without the Debtor showing that they made a prepetition request for credit 
counseling that was denied.  The debtor merely stated that a pending repossession 
was an exigent circumstance. 

7/1/2009               
09-03009            
Ch 11

Harris 
Concrete 
Products LLC  
v. Andrew & 
Dawson, Inc.

31: view DHW Harris Concrete filed a complaint to recover a prepetition outstanding receivable for 
materials supplied to Stucco, Pastering & Masonry by Marco, Inc. ("Marco").  Marco 
was a subcontractor of G.R. Harvill, Inc. ("Harvill"), the general contractor.  The court 
held that, summary judgment was appropriate (among other reasons) where Harvill 
promised to pay only after the materials had been delivered (i.e. "past consideration") 
and that Marco may not recover as either a surety or a primary obligor.

6/29/2009              
07-30824                
Ch 11/7

Marcato 465: view WRS § 541(c)(2) The Court held that the Mrs. Marcato’s beneficial interest in the Trust was not property 
of the estate at the time she filed a petition in bankruptcy by operation of § 541(c)(2) 
and the spendthrift clause in her mother’s Trust. The Court further held that her 
interest did not become property of the estate because it remained under the 
protection of the spendthrift clause at all times up to and including the date of 
conversion. 

https://ecf.almb.uscourts.gov/docpub/01605471543
https://ecf.almb.uscourts.gov/docpub/01605472299
https://ecf.almb.uscourts.gov/docpub/01605412420
https://ecf.almb.uscourts.gov/docpub/01605405659
https://ecf.almb.uscourts.gov/docpub/01605395451
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6/24/2009            
05-34215                
Ch 13     

Lewis 75: view DHW §1329 The court held that the debtors motion to modify was not done in good faith, in that the 
debtor sought to cure defaults in plan payments by reducing the amount paid to 
unsecured creditors without adequate cause.  The debtor merely made a self serving 
statement without evidence to quantify a deduction in disable income.  Further, while 
the debtor was unable to make plan payments she received three income tax refunds 
without paying any over to the Trustee.    

6/3/2009                
08-01005               
Ch 7

Budget 
Installment 
Corp. v. 
Phelps

44: view WRS §523(a)(4) Court held debt was non-dischargeable where debtor only generally disputed the 
amount provided by BIC.  The Court held that such a contention is too general to 
create a genuine issue of triable fact.

5/27/2009              
08-32488             
Ch 7 

Reynolds 41: view WRS §523  &  
LBR 4001-1

The court clarified it Relief from Stay order to disallow a landlord from seeking to 
recover pre-petition rents after a Motion for Relief was filed to allow the landlord to 
evict the debtor.  This ruling reinforces local rule 4001-1(g) which states that relief 
granted does not operate to grant inpersonum relief.  Any attempt to collect this debt 
would be a violation of the automatic stay.

5/26/2009            
08-01135             
Ch 11

Bailey v. Miller 34: view WRS 28 USC 
§1452/1334

Regarding a motion to remand, the Court denied the motion involving a debtor in a 
Chapter 11 case and stayed the state court action. Insofar as the motion pertains to 
nondebtor Defendants, the Court granted the motion to remand because it could have 
no conceivable effect upon Miller’s bankruptcy proceeding.

5/21/2009               
09-30014               
Ch   13 

Washington 44: view DHW §101(10A)(B
)

On appeal, the court held that “benefits received under the Social Security Act” does 
not include unemployment benefits and found that the bankruptcy court did not err in 
sustaining the objection of the trustees to confirmation of the Chapter 13 bankruptcy 
plan.

5/11/2009             
09-01019                 
Ch 13

Davis Oil 
Company, Inc. 
v. Vann

18: view DHW § 523(c) Davis Oil asserted a dischargeability claim in the bankruptcy court, which has 
exclusive jurisdiction of dischargeability claims under  § 523(c). The Court held that 
the dischargeability claim could not have been raised in the prepetition state court 
action and the state court would not have had competent jurisdiction. Therefore, the 
Court held that the claim of Davis Oil is not barred by the doctrine of res judicata.

https://ecf.almb.uscourts.gov/docpub/01605380775
https://ecf.almb.uscourts.gov/docpub/01605310476
https://ecf.almb.uscourts.gov/docpub/01605287554
https://ecf.almb.uscourts.gov/docpub/01605285101
https://ecf.almb.uscourts.gov/docpub/01605447950
https://ecf.almb.uscourts.gov/docpub/01605237098
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5/7/2009                
08-11377              
Ch 13

Colquett 35: view DHW 28 USC 
§157

Crew Distributing filed a lawsuit against the debtors and Colquett Oil in state court, 
alleging breach of contract, fraud, and misrepresentation. Three weeks prior to trial, 
the debtors filed a chapter 13 petition. Crew Distributing filed a proof of claim and an 
objection to confirmation of the proposed chapter 13 plan, which made no provision 
for its claim.  The debtor filed an objection to the proof of claim of Crew Distributing, 
stating that the debt was incurred by Colquett Oil and that they did not guarantee the 
debt of Colquett Oil. The creditor wanted to pierce the corporate veil of Colquett Oil 
and establish liability in the debtors.  Crew Distributing claimed this is a core matter. 
The court declined to exercise its discretion to abstain from hearing the objection. 

4/16/2009                
08-01141                         
Ch   7 

Melvin v. IRS 8: view WRS § 505(a) The Debtors filed a petition in bankruptcy pursuant to Chapter 7.  One of the creditors 
“forgave” the Debtors’ indebtedness to them and forwarded a report of the same to 
the Internal Revenue Service. The Service took the position that the amount of debt 
forgiven is taxable income and assessed taxes.  The Debtors brought an Adversary 
Proceeding seeking a determination that they were insolvent at the time of the 
forgiveness of the indebtedness and as a result no taxes are owed. The Government 
moved to dismiss. The only tax issue in question was the debtor’s insolvency and 
most of the evidence necessary to make that determination had already been 
developed in the Debtors’ underlying Chapter 7 bankruptcy case. The Court held that, 
in light of judicial economy, fairness and convenience to the litigants and simplicity of 
the non-bankruptcy issues, it should exercise its discretion in favor of the Debtors and 
deny the Government’s motion.

https://ecf.almb.uscourts.gov/docpub/01605227519
https://ecf.almb.uscourts.gov/docpub/01605164777
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3/20/2009              
08-01039                    
Ch 13

Turner v. I.C. 
System, Inc.

34: view DHW FDCPA ICS is a debt collection agency. In an effort to collect a debt owed to one of its clients, 
ICS sent Turner a collection letter. ICS referred the account to a collection attorney. 
The attorney did not file a lawsuit against Turner and did not intend to do so in this 
instance.  Turner filed a chapter 13 petition but ICS did not undertake any further 
collection efforts. Turner contends that ICS’s letter violated the Fair Debt Collection 
Practices Act in two ways - 1) it implicitly threatens a lawsuit where none is intended; 
2) because ICS lacked intent to sue, the statement is false and deceptive. The Court 
held that the letter sent to the debtor was not on an attorney’s letterhead. Hence, there 
was no implication that an attorney was involved or that a lawsuit was imminent. 
Further, there was no reference in the letter regarding the added expense of paying 
an attorney to defend against any suit. Finally, the letter to Turner does not 
emphatically state that the account would be referred to an attorney.  The Court held 
that, under the undisputed facts in this case, ICS had authority to and did refer 
Turner’s account to an attorney. Therefore, there is nothing false or deceptive about 
ICS’s statement.

3/20/2009               
04-03109                
Ch 11

 Double A 
Trailer Sales, 
Inc. v. Dorsey 
Trailer 
Company Inc.

80: view WRS Al. Code §7-
9A-320 

The buyer in the ordinary course of business purchased trailers free and clear of the 
bank's blanket security interest.

https://ecf.almb.uscourts.gov/docpub/01605079263
https://ecf.almb.uscourts.gov/docpub/01605079929
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3/17/2009              
04-03135                
Ch 7

Alexander v. 
Delong 
Caldwell, 
Novotny & 
Bridgers, LLC

241: view WRS  The Trustee’s adversary proceeding sought the recovery of monies Terry 
Manufacturing Co. paid Defendant Earnest H. DeLong, Jr. (“DeLong”) for legal 
services he provided in state court litigation in Georgia. The Bankruptcy Court 
concluded that the malpractice claim should be dismissed with prejudice.  The 
Bankruptcy Court found an actual conflict of interest with respect to the simultaneous 
representation, but found that the conflict had been waived by the parties.  The Court 
held that the facts do not support the Trustee’s claims that DeLong breached his duty 
of loyalty to Terry Manufacturing Co. or failed to exercise ordinary care, skill and 
diligence.  Therefore, the appellate court agreed with the Bankruptcy Court that the 
malpractice count should be dismissed with prejudice.

3/13/2009            
07-03026                  
Ch 7

General 
Electric Capital 
Corporation et 
al v. Clark

75: view DHW Al. Code §8-
9A-5(a)

GECC commenced this action in state court to avoid as fraudulent two conveyances 
of real property made by the debtor Colbert Clark to his wife, Laura Clark. After the 
debtor filed a petition under chapter 7 in July 2007, this action was removed to the 
bankruptcy court. The chapter 7 trustee joined as co-plaintiff.  The court concludes 
that the transfer of the debtor’s interest in the marital home to his wife constituted an 
avoidable fraudulent transfer because the debtor did not receive reasonably 
equivalent value in exchange for his interest in the marital home.

3/9/2009               
08-01061              
Ch 13

Myers 18: view DHW §362 The plaintiff filed a motion for partial summary judgment on the issue of whether the 
defendant willfully violated the automatic stay by failing to stay a process of 
garnishment. The defendant filed a cross motion for summary judgment.  The court 
concluded that plaintiff is entitled to partial summary judgment on the issue of willful 
violation of the automatic stay and denied the defendant’s cross motion for summary 
judgment.  The court found that Miracle took no affirmative action to dismiss or stay its 
garnishment of the debtor’s wages once it learned of her bankruptcy filing, and, as a 
result, violated the automatic stay through its continuation of judicial process resulting 
in the collection of a prepetition debt.

https://ecf.almb.uscourts.gov/docpub/01605066458
https://ecf.almb.uscourts.gov/docpub/01605057522
https://ecf.almb.uscourts.gov/docpub/01605039923
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2/17/2009            
08-08024                 
Ch 13

Reding, 
Chapter 13 
Trustee v. T.R. 
Motors, Inc.

15: view WRS §547 This Adversary Proceeding was before the Court upon the motion for summary 
judgment filed by the Trustee/Plaintiff Curtis C. Reding. The Court found that 
Trustee/Plaintiff was entitled to judgment as a matter of law and the Defendant’s lien 
is avoided as a preference pursuant to §547. Defendant admitted that the title to the 
vehicle was not timely perfected under Alabama law and failed to satisfy any exception 
that would excuse compliance. 

2/6/2009                 
08-08009             
Ch 13

Burton v. 
American 
General 
Fiancial

17: view WRS §362 Plaintiff Silva Burton filed this Adversary Proceeding predicated on the theory that 
Defendant American General Financial Services of Alabama, Inc., violated the 
codebtor stay when it foreclosed its mortgage. Burton also sought declaratory relief 
under several theories, all to the effect that the mortgage was wrongfully foreclosed. 
The court dismissed Burton's complaint to the extent that it relied upon a violation of 
the co-debtor stay, but Burton also alleged state law claims which are not dependent 
upon the existence of a violation of the co-debtor stay. The State law claims were 
dismissed on the grounds that this Court lacks subject matter jurisdiction and Burton 
was free to pursue his State law claims in State Court.

2/4/2009                
08-81050                        
Ch 13

Marcus 23: view WRS §522 This Chapter 13 bankruptcy case was before the Court upon the Chapter 13 Trustee’s 
Objection to Confirmation of Plan. The Court heard arguments on December 10, 
2008. The Trustee’s objection was overruled and the Debtor’s Plan was confirmed as 
filed where the Debtor’s claim of a homestead exemption in contiguous property was 
appropriate as the requirements of “ownership” and “occupancy” are both met.

https://ecf.almb.uscourts.gov/docpub/01604977654
https://ecf.almb.uscourts.gov/docpub/01604948317
https://ecf.almb.uscourts.gov/docpub/01604938605
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1/29/2009                      
08-01107                     
Ch 13

Barrow, 
Newton and 
Ruttlen v. ACC 
of Enterprise 
Inc.

14: view DHW § 105, § 107, 
or LBR 5005-
2

The debtor/plaintiffs sought relief on the disclosure of their unredacted social security 
numbers in the proofs of claim filed by the defendants. The defendants filed motions 
to dismiss the complaints. It was undisputed that the defendants filed claims in each of 
the underlying chapter 13 cases that included the debtors’ full and unredacted Social 
Security numbers. The plaintiffs contend that the defendants “willfully and/or 
negligently communicated or otherwise made available to the general public” personal 
data which is protected under the Bankruptcy Code and Rules. Counts 1 and 2 were 
dismissed because no private right of action exists under § 105, § 107, or LBR 5005-
2.  The Court noted that it has broad powers to craft orders under § 105 for sanctions 
where a creditor flaunted the law with knowledge of its proscriptions, failed to take 
remedial action once violations were discovered, or acted deliberately as opposed to 
mistakenly or inadvertently.

1/27/2009                
07-08062               
Ch 13

Avery v. Wells 
Fargo Bank

50: view WRS § 1322(b) Avery filed a petition in Bankruptcy pursuant to Chapter 13. In his Chapter 13 Plan, 
Avery acknowledged a prepetition mortgage delinquency which he proposed to cure 
over a period of time through his Chapter 13 Plan. Avery again defaulted, even after 
the filing of the petition, and the Bank twice agreed to “Hoggle” post-petition 
delinquencies into the Chapter 13 Plan. After the second Hoggle order was entered, 
Avery continued to fail to pay his mortgage. He alleges that the Bank has improperly 
applied post-petition mortgage maintenance payments to the prepetition delinquency 
thereby manufacturing a default and improperly accruing penalties. The Court found 
that tDefendant Wells Fargo Bank was entitled to judgment as a matter of law 
because the Plaintiff’s claim that his mortgage default was the result of the improper 
application of payments to his account, or the improper imposition of fees was 
unsupported by the factual record. 

https://ecf.almb.uscourts.gov/docpub/01604918950
https://ecf.almb.uscourts.gov/docpub/01604910497
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1/27/2009               
08-11772                   
Ch 13

Radetic 44: view DHW §362 The Eufaula Agency, Inc. filed a motion for relief from the automatic stay to proceed 
against the debtor in a state court action filed prepetition. The action arose from a 
failed real estate contract. Eufaula Agency, as listing agent, sought a commission 
from the debtor. The bankruptcy court held that it is required  to abstain from hearing 
this matter because its jurisdiction over this breach of contract claim is merely related 
to the case under title 11. Further, not only was the cause of action commenced in the 
state court, but there is nothing in the record to indicate that the state court cannot 
timely adjudicate the matter. For those reasons, the Eufaula Agency’s motion for stay 
relief was granted.

Legend
 Out of District Cases

*  Judge - Indicates the initials of the Judge who authored the opinion

Initial Judges Names
BPC Honorable Bess M. Parrish Creswell
DHW Honorable Dwight H. Williams, Jr.
WRS Honorable William R. Sawyer
MHT Honorable Myron H. Thompson
MEF Honorable Mark E. Fuller
WKW Honorable Keith Watkins

** Code/Rule

https://ecf.almb.uscourts.gov/docpub/01604910500
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Unless otherwise referenced all code §'s refer to 
Title 11 of the United States Code cited as 11 
U.S.C. §§.         All Rules are rules of the Federal 
Rules of Bankruptcy Procedures.
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